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TOPICAL INDEX TO SUBJECT MATTER 


ABORTIONS 

There is a vast difference in applying the rule of retro- 
activity to alleged past criminal conduct on the one hand 
and the possibility of monetary reimbursement resulting 
from a future change on the other, and justice will best 
be served by ‘1olding Roe v. Wade and Doe v. Bolton not 
retroactive to the facts here and in denying the New York 
‘clinic’s claim for reimbursement from New Jersey Medic- 
aid funds for pregnancy termination prior to those de- 
cisions. Planned Parenthood of New York City, Inc. v. 
N.J. Dept. of I. & A., Division of Medical Assistance and 
Health Services. App. Div. 326 

Moral concepts cannot be the basis of a non-sectarian, 
non-profit, eleemosynary hospital’s regulations where that 
hospital is holding out the use of its facilities to the general 
public, and its board of directors, although vested with 
managerial discretion within the framework of the hos- 
pital’s functions and purposes, may not promulgate non- 
related policies; when it does so, as here by adopting a 
policy of permitting only therapeutic, not elective, abor- 
tions, its determinations are unsupportable and arbitrary. 
Doe v. Bridgeton Hospital Ass’n, Inc. Supreme Ct. 1105 


ACCELERATION 

Absent a clause providing for the accelerated maturity 
of installment payments upon default, there can be no 
such acceleration, and an option to accelerate must be 
clear and certain. General Electric Credit Corp. v. Cas- 
tiglione. Law Div. 777 

The acceleration clause in the mortgage here is valid and 
enforceable, and the motive for accelerating the balance 
of the loan, namely to take advantage of current interest 
rates, is proper. Century Federal Savings and Loan Ass’n 
of Bridgeton v. Van Glahn. Chancery Div. 1096 

A long-term contract that transfers equitable title is a 
“change of ownership” sufficient to invoke the acceleration 
clause in the mortgage here. Century Federal Savings and 
Loan Ass’n of Bridgeton v. Van Glahn. Chancery Div. 1096 


ACCGUNTING 

While policy considerations here preclude partition either 
in kind or by sale, plaintiff (who purchased from the trus- 
tee in bankruptcy the husband’s interest in the family 
home) is nonetheless entitled to the alternative equitable 
remedy of an accounting from the wife, his cotenant. New- 
man v. Chase. Supreme Ct. 473 

When, as here, there has been an ouster but the ousted 
cotenant receives an accounting based on the value of 
the use and occupation by the cotenant in possession, equity 
requires that appropriate payments made by the cotenant 
in possession be credited in calculating what is due the 
cotenant out of possession. Newman v. Chase. Supreme 
Ct. 473 


ADMINISTRATIVE LAW AND PROCEDURE 
Although, absent discrimination, no statutory provision 
in the Civil Service Act mandates a hearing where a per- 
son on the special] reemployment list is refused reinstate- 
ment to a position alleged to be the same or comparable 
to the eliminated one, where, as here, there are disputed 
acts underlying the question of comparability, and the 
applicant has a necessary proprietary or special interest, 
tne Commissicn is under an obligation to afford the affected 
party a hearing as a matter of fundamental fairness and 
administrative due process. Cunningham v. Dept. of Civil 
Service. Supreme Ct. 3 
The right of the Division of Medical Assistance and 
Health Services to establish a time limitation for the filing 
of a claim for payment despite the absence of any statu- 
tory limitation period is not denied; nevertheless, the rule 
here relating to the time of filing of claims should be 
construed as directory in nature so as to avoid an injustice 
where the facts demand it, and the strict application of the 
rule to the factual pattern in this case was an abuse of 
the discretionary power of the Division, whether tested 
by its own rules or by principles of equity. In re King James 
Nursing Home. App. Div. 272 
A local welfare board is required to provide training al- 
lowance and child-care funds in appropriate circumstances 
as part of the AFDC program and is granted discretion to 
determine the eligibility of claimants for such payments 
in accordance with federal and state statutes and regula- 
tions; it is an agent of the State and may not proceed 
contrary to the State department’s policies nor establish a 
general regulation not authorized by federal and state law. 
Essex County Welfare Bd. v. Dept. of Institutions and 
Agencies. App. Div. 337 
Since every award under the General Public Assistance 
Law is within the discretion or judgment of the municipal 
Director of Welfare, who is expected to make a monthly 
re-evaluation of all such grants, it would be a radical dis- 
tortion of the legislative intent to overrule the decision 
of the Director unless it can be definitely shown that she 
has abused that discretion through arbitrary or capricious 
treatment of an applicant, and it cannot be said that the 


Director here abused her discretion by adhering to the 
General Assistance Budget Manual in fixing the level 
bs aid. Harris v. Emory. Juvenile and Domestic Relations 

(ae ; 350 

The conclusion here by the Commissioner of Environ- 
mental Protection and the Coastal Area Review Board, 
reasonably supported by the record, that a proposed resi- 
dential project would be ‘“‘abrupt intrusion’ upon existing 
land uses cannot be overturned on appeal, regardless of 
the difference of opinion that may arise in the area of 
aesthetics. Toms River Affiliates v. Dept. of Environmental 

Fairness and overall administrative balance and sound- 
ness are reasonably secured by the regulations under the 
Wetlands Act of 1970. In re the application of Triarch Corp. 
for a Type B Wetlands Permit. App Div. 455 
Protection. App. Div. 517 

The administrative action here that freezes applicant’s 
development until it can be considered in the light of a 
comprehensive plan to be adopted in the future is reason- 
able and a valid exercise of the discretionary power vested 
in the agency. Toms River Affiliates v. Dept. of Environ- 
mental Protection. App. Div. .... 517 

N.J.A.C. 16:55-1.3(c), adopted by the State Aviation Com- 
mission, is invalid as an unlawful and uncontrolled dele- 
gation of administrative power to a private person—here, 
an airport owner—and, since it prevented defendant from 
obtaining a license, his conviction for giving flight instruc- 
tions while unlicensed must be vacated and set aside. N.J. 
Dept. of Transp., Div. of Aeronautics v. Brzoska. App. 
Div. 539 

Where ‘he divergence of the administrative interpreta- 
tion from the statutory language is acute, the appellate 
court perforce must give less weight to the former. Service 
Armament Co. v. Hyland. Supreme Ct. 689 

Delay will not generally affect the validity of an admin- 
istrative determination, particularly where, as here, no 
prejudice is shown, and the Director of the Division of 
Motor Vehicles’ 12-month delay in rendering his decision 
to suspend defendant’s driving license for six months, 
while not condoned, did not violate defendant’s rights; In 
re Arndt distinguished. In re Garber. App. Div. 696 

The subject matter of the hearings on the proposed 
rail-carrier contracts was not within the purview of N.J. 
S.A. 27:1A-24; N.J.A.C. 16:50-21 clearly contemplates a 
legislative, rather than a judicial, type of hearing, and, as 
long as the public was accorded the right to be heard, due 
process was not denied. In re Public Hearings on the 
Amended Determinatica of the Commuter Operating Agen- 
cy for Fiscal 1975-76. App. Div. 764 

This case is clearly not one wherein the opposition was 
‘faceless’? and where the identity of those whose adverse 
views formed the foundation of the adverse judgment was 
not disclosed; thus, the rationale of the residuum rule 
(that an administrative agency determination cannot rest 
upon evidence that the unsuccessful party was incapable 
of impeaching or rebutting) is inapplicable. In re the 
application of The Howard Savings Bank. App. Div. 847 

The concept of priority is antithetical to the statutory 
command that the public interest be the predominant 
consideration in deciding which of several competing banks 
would best serve the public; any proper rule of priority 
should maximize the Commissioner’s ability to serve the 
public while preserving the ability of the Department of 
Banking to function administratively—where the balance 
should be struck is left to the Commissioner. Stafford State 
Bank v. Schaub. App. Div. 887 

If there is proof of bias or partiality on the part of the 
hearing tribunal, a hearing before it would violate consti- 
tutional guarantees of due process; while normal statutory 
and administrative procedure is not lightly interfered with, 
on the record here, plaintiffs should be afforded a prelim- 
inary hearing where a determination can be made as to 
whether the board, or a quorum thereof, can properly hear 
and determine the charges. Nero v. Camden County Bd. 
of Chosen Freeholders. App. Div. 1048 


ADOPTION 

The murder here of the child’s mother by the father 
was a willful act; in the circumstances, the crime consti- 
tutes a forsaking of the father’s parental obligations under 
the adoption statute requiring the termination of parental 
rights to the child. In re adoption of J by J and A. App. 
Div. 484 

In re Coe is not fully applicable to the situation of the 
adult adoptee and N.J.S.A. 2A:22-3 should not be construed 
to constitute the adopted adult here a ‘‘child” of the 
testator’s son; this adoption is an abuse of the adoption 
process and of testator’s will and, in that sense, a “fraud” 
within the meaning of Coe. In re Estate of Griswold. Morris 
County Ct., Probate Div. 598 

The necessary ‘‘very unusual facts and circumstances” 
exist in this case, and vacating the judgment of adoption 
here is clearly in the best interests of the natural parent, 
the adopting parent, and the children. In re Adoption of 
Children by O. Chancery Div. 775 


AERONAUTICS 

N.J.A.C. 16:55-1.3(c), adopted by the State Aviation Com- 
mission, is invalid as an unlawful and uncontrolled dele- 
gation of administrative power to a private person—here, 
an airport owner—and, since it prevented defendant from 
obtaining a license, his conviction for giving flight instruc- 
tions while unlicensed must be vacated and set aside. N.J. 
Dept. of Transp., Div. of Aeronautics v. Brzoska. App. 
Div. ; eek Sh woe .... 539 


A tariff, appropriately filed by an airline with the Civil 
Aeronautics Board, is not a mere contract—it is considered 
as law and is binding upon subscribers (who are charged 
with constructive notice thereof), and is equally binding 
upon the carrier; since plaintiffs chose to debark rather 
than comply with the legitimate requirement that their 
poodle ride in the baggage compartment, there was no 
genuine issue as to any material fact, and the airline was 
entitled to judgment as a matter of law. Valentine v. 
Eastern Airlines, Inc. App. Div. ae ... 1049 


AGE 
The minimum-age requirements set forth in the New 
Jersey Constitution relate to the State’s interest in main- 
taining the integrity of the ballot by ensuring competent 
candidates; in this context, the requirements are reason- 
able; they fall with equal weight on all voters and do not 
permanently exclude any candidate. Wurtzel v. Falcey. 
Supreme Ct. ; 222 
The enactment of Assembly Bill 587 OCR would repre- 
sent a constitutional exercise of the State’s power to estab- 
lish a system of juror qualifications and exemptions for 
age. Attorney General’s Formal Opinion No. 30 - 1975 275 
Skiing as a recreational sport is engaged in by per- 
sons of all ages, and the 17-year-old defendant’s attempt 
here to negotiate the beginners’ slope certainly cannot 
be characterized as a skiing activity that, as a matter 
of law, was hazardous to others and required that he 
be held to an adult standard of conduct; the applicable 
standard of care is that of a reasonable person of like 
age, intelligence and experience under like circumstance. 
Goss v. Allen. Supreme Ct. .............:............ 617 
The enactment of Assembly Bill 587 OCR would repre- 
sent a constitutional exercise of the State’s power to estab- 
lish a system of juror qualifications and exemptions for 
age. Attorney General’s Formal Opinion No. 30 - 1975 275 
N.J.S.A. 9:17B-1 et seq., which changed the age of adult 
status from 21 years to 18 years, modifies N.J.S.A. 158A-25. 
State v. Morgenstein. Law Div. 783 
The additional punishment for younger drunk drivers 
can be justified by the increased hazard of drinking and 
driving by those inexperienced in handling both responsi- 
bilities, and the Age of Majority Enactment does not 
supercede N.J.S.A. 39:4-50(a). State v. Damiano. County 
Ct. 828 
It would be unreasonable to conclude that the Legislature 
decreed that any delinquent who could not be rehabilitated 
by age 18 must be prosecuted as an adult; more likely, the 
Legislature had age 21 in mind as the ‘‘age of majority” 
for the purposes of N.J.S.A. 2A:4-48c. In re G.T. App. 
Div. 895 
The zoning ordinances here, which create a district in 
which one of the permitted uses is a mobile-home park for 
the exclusive use of the elderly, clearly promote the gen- 
eral welfare and, hence, fall well within the purview of the 
zoning enabling act. The Taxpayers Ass’n of Weymouth 
Twp., Inc. v. Weymouth Twp. Supreme Ct. 905 
In zoning for planned housing developments for the elder- 
ly, the township did not violate constitutional principles of 
equal protection. The Taxpayers Ass’n of Weymouth Twp., 
Inc. v. Weymouth Twp. Supreme Ct. 905 
It is obvious that age restrictions are both rationally 
related to the concept of planned housing for the elderly 
and essential to the success of such developments; the 
ordinance here is a proper exercise of the zoning power 
and does not offend the requirements of substantive due 
process and equal protection of the law. Shepard v. Wood- 
land Twp. Comm. Supreme Ct. 912 
The testator used the term ‘‘minor”’ here, not to denote a 
mutable legal status, but to signify the specific time—age 
21—at which he wished distribution to occur. In re the 
trust under the will of Bernard R. Armour. Chancery 
Div. 1117 
Plaintiffs (developers and municipal housing authority) 
have no absolute right to construct a project of any size 
or shape in a district selected by them merely on the 
thesis that housing for senior citizens promotes the public 
welfare; taking into consideration the presumption of valid- 
ity of the action of the local board of adjustment and its 
primary responsibility to maintain the integrity of the 
zoning scheme, its determination that plaintiffs failed to 
establish compliance with the negative criteria of N.J.S.A. 
40:55-39 is reasonably justified by the record, and its de- 
nial of the variance was not so arbitrary or capricious 
as to warrant judicial intervention. Leon N. Weiner & 
Assocs., Inc. v. The Glassboro Bd. of Adjustment. App. 
Div. . 1166 


ALCOHOLIC BEVERAGES (see also Drunk Driving) 


Memo on Alcoholism to the Judges of the Municipal 
Courts 529 

Where the facts presented warrant it, a person (not the 
holder of a liquor license) who furnishes excessive amounts 
of intoxicating liquors to a minor on a social occasion may 
be held liable for the intoxicated minor’s negligent acts 
that cause injury to an innocent third party. Linn v. Rand. 
App. Div. Lio asec ea aneaee 

So long as appellant’s alleged conduct fell squarely with- 
in the prohibitions of the rule of the Division of Alcoholic 
Beverage Control’s Enforcement Bureau, he was in no posi- 
tion to successfully challenge the vagueness of the lan- 
guage merely because its application to other behavior 
is uncertain. Danton v. Ronco. App. Div. .............. 674 
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ALCOHOLIC BEVERAGES, Cont’d 


There was no abuse here on the part of the director of 
the Division of Alcoholic Beverage Control in refusing to 
mold his order, which reversed the grant of liquor licenses, 
to provide for a supplemental hearing and to make a direct 
award of the licenses. W.C. Three, Inc. v. Washington Twp. 
Comm. App. Div. 803 

The printing contract here, although a result of the re- 
quirements of the Division of Alcoholic Beverage Control 
regulations, is not paid with or out of State funds, and 
the public bidding statute does not apply. Lill et al v. Di- 
rector, Div. of Alcoholic Beverage Control. App. Div. 807 

Though the petition as framed indicates that the petition 
and referendum were respectively filed and sought pur- 
suant to N.J.S.A. 40:74-14, in essence the ordinance is one 
that seeks to regulate in part the hours of sale of alcoholic 
beverages, and it is here considered as if the proceeding 
to bring about the referendum were initiated under Title 33. 
Margate Tavern Owners’ Ass’n v. Brown. App. Div. .. 1093 

Alcoholism And The Courts, by Nathan S. Kirsch . 1129 


APPEALS 
Both landlords and tenants may bring appeals from ten- 
ancy proceedings on jurisdictional grounds, and a fair 
present-day construction of the dispossess statute is that, 
in the absence of legislation giving the district court au- 
thority to stay a warrant for removal for an extended 
period of time, its undertaking to do so renders its order 
coram non judice and entitles the landlord to appellate 
relief. Housing Auth. of the City of Newark v. West. Su- 
preme Ct. 241 
Crisis In The Appellate Division, by Israel B. Greene 308 
Where there is only one applicant for a Certificate of 
Need, the appeal routes laid down in the statute can be 
followed without any problems; however, where, as here, 
the parties are essentially competing for a single Cer- 
tificate, it would seem to be the better practice for the 
party denied the Certificate to seek leave to the appellate 
court for an interlocutory review of the Commissioner’s 
denial. National Nephrology Foundation v. Dougherty. 
App. Div. 368 
Final Report Of The Appellate Practices Study Commit- 
tee. To: President and board of trustees, New Jersey State 
Bar Association. From: Arnold Mytelka, chairman, Ap- 
pellate Practices Study Committee, New Jersey State Bar 
Association. Subject: 1975-76 Study of Appellate Division 
Backlog. 409 
Letter From Hughes To Byrne, Dwyer And Yates Re 
Appellate Backlog 434 
Modifications of sentence under R. 3:21-10(b) are appeal- 
able by the State. State v. Williams. App. Div. 485 
On condition that the representation of the individual 
members of the education association here (that they will 
pay the balance of the fine imposed on them by the trial 
court by a date certain) be met, there is no reason why 
their request for a dismissal of their appeal should not be 
granted. In re The Parsippany-Troy Hills Education Ass’n. 
App. Div. 584 
Orders denying motions for summary judgment are in- 
trinsically interlocutory, and a trial judge lacks power to 
render them final and hence appealable by resort to R. 
4:42-2; defendant here should have sought leave to appeal. 
Rendon v. Kassimis. App. Div. 607 


An escape is a contempt of the court ordering the con- 
finement and, while in such contempt, defendant is not en- 
titled to relief at the hands of the court. State v. Prince. 
App. Div. 607 

The Appellate Division is the proper and logical forum to 
hear causes that join actions restricted by rule to initial 
resolution in the Appellate Division with other review; 
this leaves intact in the Juvenile and Domestic Relations 
Court the statutory jurisdiction of review “actions” of 
welfare directors by hearing all of those cases not involving 
a challenge to the validity of State regulations. Pascucci 
v. Vagott. Supreme Ct. 617 

Tne acceptance of the benefits of a judgment is incon- 
sistent with a claim that it is erroneous; it would be in- 
equitable and unjust to permit plaintiff here, who was not 
destitute and had the benefit of able and experienced coun- 
sel, to accept the benefits of the financial aspects of the 
judgment of divorce and attack them on appeal. Tassie 
v. Tassie. App. Div. 641 

Where the divergence of the administrative interpreta- 
tion from the statutory language is acute, the appellate 
court perforce must give less weight to the former. Service 
Armament Co. v. Hyland. Supreme Ct. 689 

Regardless of whether appellate review was expressly 
provided in R. 3:28, appeals from denials of admission to 
pretriai intervention programs are judicially cognizable. 
State v. Leonardis. Supreme Ct. 705 

The refusal by the Public Employment Relations Com- 
mission to issue a charge of unfair labor practice is review- 
able pursuant to R. 2:2-3(a)(2). State of New Jersey v. 
State of N.J. College Locals, NJSFT-AFT/AFL-CIO. App. 
Div. 761 

The fact that the acquittal on the drunk driving charges 
here was granted for a legal reason, rather than on the 
basis of a factual determination, does not alter the result 
that the State has no right of review; this is so whether 
or not the trial court may have erred in its ruling. State v. 
McKelvey. App. Div. 802 

R. 2:31 construed to extend the right of appeal to the 
State to dismissals during trial not involving a disposition 
of the merits, and double jeopardy considerations do not 
bar an appeal by the State nor a remand for trial. State 
v. Laganella. App. Div. 999 

Nothing in the language of the constitutional amendment, 
or the history of the legislation passed pursuant to its man- 

date, reflects any intention to except farmland qualifica- 
tion and assessment cases from the statutory appeal proc- 
ess. Bunker Hill Cranberry Co., Inc. v. Jackson Twp. App. 


Div. es RE eats & alata .. 1047 
A Primer On Appellate Litigation, by E. Neal Zimmer- 
mann At copie eR EE 1105 


ARBITRATION 
Since the arbitration issue was not raised below, the 
order declaring the arbitration clause invalid and unen- 
forceable is set aside; left for another day is the im- 
portant issue of the enforceability of an arbitration pro- 
vision in a property settlement agreement between husband 
and wife incident to a suit for divorce. Wertlake v. Wert- 
lake. App. Div. i 
Insured’s demand for arbitration under his insurer’s un- 
insured-motorist endorsement is not governed by the 
statute of limitations applicable to torts and he may not 
be denied access to arbitration of his claim on the basis 
of that statute. Selected Risks Ins. Co. v. Dierolf. Chan. 
Div. 294 
There is no substantial reason here for interfering with 
the arbitration proceedings in Pennsylvania pursuant to 
the insurance policy’s uninsured motorist coverage, and 
the insurer cannot validly object; after all, it is a corpora- 
tion of that state, the policy was issued there and the in- 
sured was a Pennsylvania resident when the contract was 
entered into. Keystone Ins. Co. v. Bowman. App. Div. 315 
The U.C.C. and Arbitration by Rosemary Page ...... 342 
Where provision is made for binding arbitration of con- 
troversies in a contract arrived at pursuant to the Em- 
ployer-Employee Relations Act, recourse for their resolu- 
tion must be by that means and not the Commissioner of 
Education; the dispute here directly concerned the teach- 
ers’ work-load and thus affected the terms and conditions 
of their employment, and was clearly a matter for man- 
datory negotiation under the contract. Red Bank Bd. of 
Education v. Warrington. App. Div. vie 362 
N.J.S.A. 2A:24-7 allows the parties three months to initi- 
ate court proceedings by moving either to confirm or 
vacate the arbitration award, and once one of these parties 
has thus invoked the court’s jurisdiction, the other party 
is free to oppose the motion whether or not the three- 
month period has expired; defendant’s motion here was 
not untimely. Harris v. Security Ins. Group. App. Div. 511 
Since the policy expressly restricts recovery to $10,000 
for all damages because of bodily injury sustained by one 
person, the arbitrator’s award here in excess of that 
amount was beyond his power; each plaintiff is entitled to 
recover two-thirds of his original award. Harris v. Secur- 
ity Ins. Group. App. Div. 511 
The U.C.C. And Arbitration by Rosemary Page 753 
Questions of coverage that are equally related to the 
concededly arbitrable questions of the uninsured’s liability 
and fault—even when depending for their resolution upon 
pure questions of fact—must be determined in a court of 
law before the arbitration (if there is to be any) is com- 
menced. Government Employees Ins. Co. v. Bovit. App. 
Div. ; 784 
In referring this dispute to the Public Employment Re- 
lations Commission, the trial judge erred in ordering bind- 
ing arbitration, which can be invoked only upon agree- 
ment of the parties. Apostolico v. Essex County. App. 
Div. - 802 
The U.C.C. And Arbitration by Rosemary Page 830 
In this case there is an uncontroverted common thread 
of issues and facts arising out of a single project; absent 
specific language prohibiting joint or consolidated arbitra- 
tien, and where there is no showing of prejudice, consoli- 
dation is a practical, economical, convenient and preferred 
method of proceeding in the matters here. J. S. Polshek and 
Associates v. Bergen County Iron Works. Chan. Div. _. 862 
Where there are conflicting claims, a common contract 
term, and knowledge by all parties of the common term, 
enforcement of a one-unit arbitration may be required 
to avcid conflicting and inconsistent results. Long Branch 
Sewerage Auth. v. Molnar Electrical Contractors, Inc. 
Chan. Div. 1002 


ARMED FORCES 

The applicable provisions of the No-Fault Act require 
payment of all reasonable medical expenses incurred as a 
result of personal injury sustained in an accident involving 
an automobile; absent specific statutory language to the 
contrary, there is no justification for making a distinction 
between benefits received by an injured person pursuant 
to som¢ private medical insurance purchased by him, and 
benefits received pursuant to 10 U.S.C. £1074 because of 
injuries received while on duty in the U.S. Army. Sanner 
v. Gov't. Employees Ins. Co. Law Div. 979 

The intent of N.J.S.A. 2A:151-43(b) was to exempt mili- 
tary personnel who are required to carry weapons in New 
Jersey in conjunction with their military duties; it was 
never intended to permit those who happen to be em- 
ployed by the Armed Forces to possess weapons anywhere 
and at any time and under any circumstances. State v. 
Suarez. Law Div. 1097 


ATOMIC ENERGY COMM’N 


A finding of nonliability is also dictated because of fed- 
eral preemption; application of N.J.S.A. 23:5-28, and the 
assertion of damages by the State either as parens patriae 
or public trustee, are not permissible under the circum- 
stances because of infringement upon and conflict with a 
subject matter over which Congress has vested exclusive 
jurisdiction in the Atomic Energy Commission. N.J. Dept. 
of Environmentai Protection v. Jersey Central Power & 
Light Co. Supreme Ct. 97 


ATTORNEY GENERAL 

The Attorney General and the director of the Division 
oi Criminal Justice, as well as other high-level government 
officials, should not be deposed absent a showing of first- 
hand knowledge or direct involvement in the events giving 
rise to an action, or absent a showing that such deposition 
a essential to prevent injustice. Hyland v. Smollok. App. 

iv. 

The Attorney General’s interpretation of N.J.S.A. 32:1- 
161 as giving him the authority to set in motion the judicial 
machinery to enable a private litigant to bring suit against 
the Port Authority of New York and New Jersey, although 
he would take no further action with respect to the litiga- 
tion, is strongly persuasive; the trial court was in error 
in denying his motion to intervene. Evans-Aristocrat Indus- 
tries, Inc. v. City of Newark. App. Div. . . 585 





ATTORNEY GENERAL’S FORMAL OPINIONS 


No. 27 - 1975 - Correction officers, gun control 226 
No. 28 - 1975 - Education, civil rights .. 227 
No. 30 - 1975- Jurors, exemptions for age 275 
No. 31 - 1975 - Elections 319 
No. 1 - 1976 - Revisions, taxes 494 
No. 2 - 1976 - Statutes, public bodies, sunshine law 494 
No. 3 - 1976 - Public Advocate, hospital rate setting 567 


No. 4 - 1976 - Constitutional law, unemployment compensa- 


tion benefits, pregnancy . : . 680 
No. 5 - 1976 - Civil Service 726 
No. 6 - 1976 - Constables, gun-control, security guards 742 
No. 27 - 1975 - State correction officers, convicted ex-of- 

fenders, firearms 742 
No. 7- 1976- Unearned income tax 743 
No. 8 - 1976 - Medicaid, administrative law 743 
No. 9 - 1976 - Hospitals, indigents, rate setting 743 
No. 10 - 1976 - Elections, constitutional law 745 
No. 11 - 1976 - Criminal procedure Wee 839 
No. 12 - 1976 - Unearned income tax, royalties 854 
No. 13 - 1976 - Mortgages, usury, savings and loan associa- 


tions : : FEN oe akh 854 
No. 14 - 1976 - Local public contracts law, professional ser- 
vices at. ext 
No. 15 - 1976 - Constitutional law, taxes, senior citizens. 881 


No. 16-1976 - State correctional institution, parole com- 


pensation credits .. re 942 
No. 17 - 1976 - Taxes, counties .... : ; 943 
No. 18 - 1976 - Conflicts of interest, dual state officehold- 

ing ; Soe 966 
No. 19 - 1976 - Open public meetings, boards of 

education ee m: 966 
No. 20 - 1976 - Pensions, creditable service, military 

leave eee ce Picts a ola Ses sys Mes 1006 
No. 21- 1976- State agencies, procurement, disburse- 

ments ..1007 


No. 22 - 1976 - Counties, reorganization of county agen- 
cies - 1030 
No. 23 - 1976 - State College of Medicine and Dentistry, 


faculty practice service 1031 
No. 24 - 1976 - Right to know, conflicts of interest, out- 
side employment 1049 
No. 25 - 1976 - Public employees 1103 
No. 26 - 1976 - Taxes, pensions 1121 
No. 27-1976- Public pensions, creditable compensa- 
tion, municipal attorney 1121 
No. 28 - 1976 - School districts, construction, voter ap- 
proval : ot ..1139 
No. 29 - 1976 - Open public meetings, notice 1144 


ATTORNEYS (see also Ethics) 


The restrictive covenant here that sought to allocate 
designated clients to individual partners upon termination 
of the law firm, unrelated to the retirement of a partner, 
and sought, for a period of five years, to restrict each part- 
ner from doing business with a client designated as belong- 
ing to another partner, violates DR 2-108(A) and is unen- 
forceable. Dwyer v. Jung. App. Div. ‘ 17 

The making of political contributions to the campaign of 
a spouse of a judge by attorneys or litigants who are or 

nay be involved in practice before that judge would be 
particularly offensive from an ethical standpoint. In re 
application of Ellen Gaulkin. Sup. Ct. 113 

The discussion here between plaintiffs’ doctor-expert wit- 
ness and defendant doctor appears to have taken place 
without the prior consent or knowledge of plaintiffs’ at- 
torney; there was no breach of DR 7-104(A)(1) and plain- 
tiffs’ doctor can testify both as attending physician and 
expert witness on all aspects of the case within his know]l- 
edge and expertise, including all matters founded on his 
discussion with defendant doctor. Reilly v. Keswani. App. 
Div. ie 4s 143 

The attorney’s responsibility was not simply to file an 
action within the statutory period, but included the duty of 
investigating the facts, formulating a litigation strategy 
and filing within a reasonable time any action necessary 
to effectuate recovery, and the evidence justified a finding 
here that there was negligent performance of the at- 
torney’s duty occurring during the malpractice insurance 
policy period, which ended before the expiration of the 
statute of limitations. Passanante v. Yormark. App. 
Div. . ‘ Ae 193 

That the attorney may have coated his negligence with 
deceit designed to disarm his clients does not convert the 
essential claim of negligence here to one of fraud; this 
was the very kind of attorney misconduct that his mal- 
practice insurance policy was intended to cover. Passan- 
ante v. Yormark. App. Div. 193 

The Lawyer In The Federal Courts — Attorney Disci- 
pline. Speech Before General Council Of The New Jersey 
State Bar Association, March 12, 1976 by Collins J. Seitz 265 

Comments On The Clare Report by Leonard I. Garth 265 

The fact that defendant was himself a lawyer does not 
derogate from his right of counsel and his right to com- 
plain of unconstitutional impairment of deprivation of that 
right. State v. Stein. Supreme Ct. . 602 


The post of county counsel is a public office for the pro- 
tection of all of the citizens of the county and not solely 
for the benefit of the freeholders elected to govern that 
county, and the county counsel cannot be removed from 
office before the expiration of his statutory three-year 
term absent good cause. Pillsbury v. Bd. of Chosen Free- 
holders of Monmouth County. App. Div. 608 


Members of a municipality’s board of adjustment and 
planning board and the board of adjustment’s attorney 
may properly be included in the class of officials required 
to make financial disclosures. Lehrhaupt v. Flynn. App. 
Div. 621 

The relationship of proponent to decedent as her attorney 
here did create a confidential relationship between them 
so that the bequest of her entire estate to him was at 
least “‘slight circumstances” suggestive of unfairness and 
imposition and sufficient to raise the procedural presump- 
tion of undue influence; however, the proofs abundantly 
overcame the presumption and affirmatively negated un- 
due influence. In re Estate of Lehner. Supreme Ct. 623 
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ATTORNEYS, Cont’d 

The mortgagees here were holders in due course of the 
trust corporation’s check (for assignment of the mortgage 
to another corporation owned by a defrauding trustee); 
their attorney in the negotiation of the transaction, without 
actual knowledge of any wrongdoing, was cloaked with 
the same immunity as they were. Breslin v. N.J. Investors, 


INC SUPVEMIO Obs sos. 5 os cal ol TR o bee's : .. 625 


Delay in obtaining legal advice due solely to the under- 
standable reluctance of attorneys to handle a complex and 
difficult case of questionable value is excusable and under- 
standable; inability to obtain representation can be as in- 
capacitating as a physical incapability and should not act 
to bar plaintifi’s claim, and her motion to file a late notice 
under the Tort Claims Act is granted. Torres v. Jersey 
City Medical Center. Law Div. 638 


Any order governing the conduct of an attorney must be 
reasonable and plausible; the trial judge’s order here that 
defendant wear “appropriate courtroom attire’? was too 
vague to be the basis of a nee conviction. In re 
DeCarlo. App. Div. 705 

Fisher v. U.S. U.S. Sup. Ct. 765 

Vhere, as here, an attorney undertakes a duty to one 
other than his client, he may be liable for damages caused 
by a breach of that duty to a person intended to be bene- 
fited by his performance. Stewart v. Sbarro. App. Div. 824 

Sellers’ attorney’s failure to advise his clients of the risk 
inherent in the purchasers’ failure to complete the execu- 
tion of the bond and mortgage, and thereafter to take 
timely and appropriate steps to compel the enforcement 
of the agreement, was unquestionably a breach of the 
duty he owed to his clients, and violated the requisite 
> “agg of reasonabl: care. Stewart v. Sbarro. ADD. 

iV : 824 

Committee On Trial Advocacy - Specialization 
Formed. BA 889 

If a prior restraint, such as the one here limiting public 
comment on the case by defendants and all attorneys (and 
their associates, agents, servants and employees), is 
deemed necessary, it is incumbent upon the trial judge to 
make adequate findings of fact, and to express explicitly 
the reasons for his decision to in npose the restraints. State 
v. Carter. App. Div. 937 

Allowing a handwriting expert who had been engaged 
solely by the defense to testify for the State did not 
violate defendant’s attorney-client privilege, nor is a hand- 
writing examination within the protection accorded by 
R. 3:13-3(c) to an attorney’s work product. State v. 
Mingo. App. Div. .... 940 


In the absence of any statutory or judicial precedent, the 
administration and distribution of an insolvent attorney’s 
estate pursuant to R. 1:28-8 should proceed in accordance 
with the provisions of the federal bankruptcy laws, supple- 
mented where appropriate by equitable principles reflecting 
the special circumstances giving rise to this type of pro- 
ceeding. Trustees of the Clients’ Security Fund v. Beck- 
mann. Chan. Div. .. 977 

The trustees of the Clients’ Security Fund here assert 
what is essentially an equitable lien on the assets of the 
insolvent attorney by virtue of his alleged commingling of 
trust funds, and that lien would unquestionably be recog- 
nized by a bankruptcy court; however, the fund in court is 
simply not traceable to any moneys the attorney may have 
embezzled from his clients, and, accordingly, neither the 
trustees nor the clients have any priority over the claims 
of general creditors. Trustees of the Clients’ Security Fund 
v. Beckmann. Chan. Div. .. 977 

The compensation of a part-time municipal attorney or 
similar professional position is covered by the pension act 
to the extent of the retainer covering services directly at- 
tributable to the government office. Attorney General’s 
Formal Opinion No. 27 - 1976 1121 


ATTORNEYS’ FEES 


Attorneys who have a lien under N.J.S.A. 2A:13-5 against 
a cause of action that ripened into judgment are entitled 
to priority over the tax lien of the United States under 26 
U.S.C.A. £6323 for the reasonable value of services rend- 
ered. Adco Service, Inc. v. Graphic Color Plate. Law 
Div. 41 

In re: Meade Land & Development Co., Inc. 3rd Cire. 127 

Since the lessees here were under no duty to give the 
notice to terminate, they were entitled to the return of 
their deposit within 30 days after vacating the apartment; 
although the double-recovery provision of N.J.S.A. 46:8-21.1 
has been construed to give the reviewing court some dis- 
cretion, the legislative policy would be furthered here by 
its application; counsel fee also awarded. Burns v. West- 
america Corp. County Dist. Ct. 182 

There is a diversity of opinion among the states on 
whether reimbursement of an insurer should be made 
afler deduction of reasonable attorneys’ fees incurred in 
effecting that recovery; concluding that the more equit- 
abie rule is to provide for such deduction is a far cry 
from holding that the contrary view is so offensive to 
New Jersey’s public policy that the foreign law should not 
apply; judgment of the Appellate Division applying New 
York law here, which does not provide for such deduction, 
affirmed. Breslin v. Liberty Mutual Ins. Co. Supreme 
Ct. 270 

The New Jersey Medicaid Program is wholly a creature 
of statute, and the absence of any specific legislative au- 
thorization to deduct a pro rata share of counsel fees from 
third-party liability recoveries, when read together with 
the legislative goal of conserving and recovering public 
funds, must be construed as precluding any such deduction. 
Hedgebeth v. Medford. App. Div. 374 

Where the attorneys’ fees paid by the injured worker 
in a third-party action is 26% of the amount recovered, a 
pro rata sharing by the compensation carrier (of either 
the amount paid in satisfaction of its lien or the extent 
to which it has been released from future obligations) is 
likewise 26%. Pagan v. Hillside Metal Products, Inc. App. 
Div. 514 

This action brought by 23 property owners in behalf of 
themselves and at least 3,000 property owners in the muni- 
cipality challenging the legality of legal fees paid and to be 
paid to the attorney for the municipal sewerage authority 


may proceed as a class action under R. 4:32. Gallano v. 
John M. Running. Law Div 527 

Litigation to enforce provisions of a pre-nuptial agree- 
ment is specifically covered in R. 4:75; in light of the rec- 
ord here, the amount of the allowance of a counsel fee 
may be considered to be within the broad limits of the 
trial court’s discretionary authori'y. Fern v. Fern. i“ 
D1 ae ee ee 


Although suit for divorce would ordinarily abate with 
the death of the wife, the other aspects involving, as here, 
the disposition of marital property would not and should 
not abate; neither the letter nor the spirit of the law is 
violated by the allowance of counsel fees in this case. Olen 
v. Melia. App. Div. atk eae 

Kramer v. Scientific Control Corp. 3rd Cire. . 741 


The Superior Court could allow attorneys’ fees here, and 
it would be anomalous to hold that the successful em- 
ployer, who has been put to effort and expense in litigating 
the question of insurance coverage, is barred from recover- 
ing attorneys’ fees and costs from the Division of Workers’ 
Compensation. McLean v. S & L Steel Co. App. Div. _. 782 

In light of the record and counsel’s certification as to 
services, the amount of counsel fees here may be con- 
sicered to be within the broad limits of the court’s discre- 
tionary authority. In re J. S. & C. App. Div. 826 

The mere contributing to a settlement is not a sufficient 
basis upon which to award counsel fees. Bergen County 
Sewer Auth. v. Borough of Bergenfield. Law Div. 829 

Public litigation may be rewarded in appropriate cases; 
here, however, the adversarial nature of the case and the 
posture of the defendants as protectors of parochial in- 
terests preclude the award of fees based on this theory. 
Bergen County Sewer Auth. v. Borough of Bergenfield. 
Law Div. 829 

Each of the attorneys here expended enormous time, 
energy and money in the presentation of the various posi- 
tions, and each class member benefited from the work ex- 
pended by the attorney on its behalf; the equitable thing 
to do is to award these attorneys counsel fees based upon 
the theory of quasi-contract. Bergen County Sewer Auth. 
v. Borough of Bergenfield. Law Div. 829 

Since the real nature of the case here was a dispute 
between the two principals, rather than a derivative action 
on behalf of the corporate entity, the application for counsel 
fees must be denied. 68th Street Apts., Inc. v. Lauricella. 
Law Div. 850 

For the appellate court to determine the propriety of 
the fee awarded by the judge of compensation, there must 
be a record that can be scrutinized; on remand, petitioner’s 
attorney has the burden of demonstrating the extent of his 
efforts, including the time actually spent in rendering ser- 
vices. Barbarevech v. Johns-Manville Products Corp. .: 
Div. .. 877 

Contingency Fee Rule Amended . . 929 

The award of a fee of $10,000 to plaintiff’s attorneys is not 
authorized by R. 4:29-9 and must be set aside; New Jersey 
courts should be guided by their own rules on the subject, 
and not by what is done in the federal courts. Endress v. 
Brookdale Community College. App. Div. 1017 

The amount of the counsel fee awarded—presumably 
pursuant to R. 4:42-9(a)(6), which permits such allowances 
to a successful claimant in an action upon a liability or 
indemnity policy of insurance — seems at first consider- 
ation to be inordinately modest; however, since counsel’s 
affidavit of services did not detail the nature of the ser- 
vices rendered, nor set forth the time spent, as is required 
by R. 4:29-9(b), there was no mistaken exercise of discre- 
tion. Ortiz v. Safeco Ins. Co. App. Div. . . 1087 


AUCTIONS 

The ordinance here, which requires an auctioneer to re- 
fund the purchase price when demand is made within 72 
hours aiter purchase, is a reasonable restriction on the 
business of auction sales, is in all respects a lawful exer- 
cise of municipal power and is not in conflict with the 
Uniform Commercial Code. B. Jeselsohn, Inc. v. Atlantic 
City. Supreme Ct. 479 


AUTHORITIES 

The New Jersey Turnpike Authority is exempt from tax- 
ation on land acquired and used by it, but, to the extent 
that such land has been devoted to agricultural or horti- 
cultural use, the land is subject to roll-back taxes; the 
owners are not parties to this proceeding and it need not be 
decided here whether, after such land is acquired by con- 
cemnation proceedings, such taxes are a lien against the 
iand or must be satisfied from the award, nor need any 
view be expressed about who, as between the owner and 
the or voluntary pur- 


the Authority (either as condemnor 
chaser), must pay such taxes. N.J. Turnpike Auth. v. Twp. 
of Washington. App. Div. ; 33 

The Port Authority (whose function is clearly not min- 
isterial) has in fact exercised its discretion, even though 
that exercise has resulted in the rejection of a policy 
favoring mass transportation; being a judgment decision, 
its wisdom may be open to dispute, but as to the pro- 
priety of the Supreme Court’s refusal to intrude on the 
underlying policy determination there can be no ques- 
tion in the circumstances here, out of respect for the 
fundamental substantive principle embodied in mandamus. 
United States Trust Co. of New York v. State of New 
Jersey. Supreme Ct. 222 

The Newark Housing Authority is a “public entity” as 
defined in N.J.S.A. 59:1-2 and the lower court properly 
dismissed plaintiff’s action on the ground that the Tort 
Claims Act was applicable to it. English v. Newark Hous- 
ing Authority. App. Div. .... diene aoe 

Since the Port Authority police officers conducted the 
arrest and search in Fort Lee, a location beyond the 
ambit of their police power, both the arrest and search 
were illegal and the court below correctly suppressed 
the fruits. State v. Cohen. App. Div. 515 

The uninsulated piping used to heat the apartment owned 
and operated by the housing authority here was covered 
by applicable federal standards at the time of construc- 
tion and is clearly the type of ‘plan or design of public 
property’? contemplated by N.J.S.A. 59:46; the Depart- 
ment of Community Affairs’ adoption in 1968 of a regula- 
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tion that sets a higher standard than required in 1951 
does not destroy the authority’s immunity under the Tort 
Claims Act. —_ v. Passaic — Auth. = 
DIV. 2:0: wath 


The Attorney. General's ‘interpretation ‘of NJ. S. A. on a“ 
161 as giving him the authority to set in motion the judi- 
cial machinery to enable a private litigant to bring suit 
against the Port Authority of New York and New Jer- 
sey, although he would take no further action with re- 
spect to the litigation, is strongly persuasive; the trial 
court was in error in denying his motion to intervene. 
Evans-Aristocrat Industries, Inc. v. ‘hase of Newark. App. 
1) Ree Sener Mens SeenON 7h: 585 

The Contractual Liability Act 1 was ‘intended to limit the 
contractual claims of public, as well as private, entities, 
and plaintiff housing authority was obliged to comply with 
N.J.S.A. 59:13-10. Newark Housing Auth. v. Sagner. — 
Div. 

HUD Circular RHM 7465 is a ‘mandatory. aaiine 
binding on the local housing authority, which was thus 
required to make interim adjustment in rents consistent 
with reduction in income, and to effectuate the adjust- 
ment on the first of the month following notification and 
verification; the judgment of possession here was im- 
providently entered, since the amount claimed was not 
legally owing. Housing Auth. of the sions of Passaic v. 





Torres. App. Div. ....... . 940 
BANKRUPTCY 
In the Matter of Santesse, opinion by Lipkin. U.S. Dist. 
CEN diss pasccdins ton ghutus haute ware juepicen bes 55 
Reclamation In Bankruptcy I by Ephraim K. Lei- 
bowitz 137 
Reclamation In Bankruptcy II by Ephraim K. Lei- 
bowitz ... 153 
Reclamation In Bankruptcy HI by Ephraim ‘K. Lei- 
bowitz 164 


Although a debtor’s interest in property held as a tenant 
by the entirety may be reached by his creditors, the rem- 
edy of partition is not automatically available to a pur- 
chaser at execution sale or to a grantee of a trustee in 
bankruptcy; in the case of partition sought by a transferee 
of the interest of one spouse in the family home, a court 
should be permitted to exercise its equitable discretion and 
where, as here, a bankrupt husband lives with his young 
family in a modest home, it is within the equitable discre- 
tion of the court to deny partition, leaving the creditor to 
resort to some other remedy. Newman v. Chase. Supreme 
Ct. SeR ASS Pee 

The judgment debtor’s subsequent ‘discharge in bank- 
ruptcy did not affect the continued viability of the judg- 

ment lien, and the destruction thereof is not authorized by 
N. J.S.A. 2A:16-49.1. Furnival Machinery Co. v. King. App. 
Div. 

In the absence of any statutory or judicial precedent, ihe 
administration and distribution of an insolvent attorney’s 
estate pursuant to R. 1:28-8 should proceed in accordance 
with the provisions of the federal bankruptcy laws, sup- 
plemented where appropriate by equitable principles re- 
flecting the special circumstances giving rise to this type 
of proceeding. Trustees of the Clients’ Security Fund v. 

Beckmann. Chan. Div. . 977 

The bankruptcy rule that a claim for alimony and sup- 
port is neither provable nor dischargeable in bankruptcy 
has been subject to criticism, and the result reached in 
Heimberger v. Joseph is particularly appropriate here, 
where the proceedings will not operate so as to discharge 
the insolvent attorney from his obligations owing to any 
creditor; specified claims of the former wife will be recog- 
nized here. Trustees of the Clients’ Security Fund v. Beck- 
mann. Chan. Div. 977 

The provision in the settlement agreement (incorporated 
in the divorce judgment) here that the husband pay the 
principal and interest on the mortgage on the former mari- 
tal home was not in the nature of support, but was part of 
the agreed disposition of the marital estate; that being 
so, this obligation was discharged by the husband’s bank- 
ruptcy. Stein v. Fellerman. App. Div. .. .. 1081 
BANKS 

A bank cannot, by contract, exculpate itself from liability 
or responsibility for negligence without reference to any 

standard of care in the performance of its functions as 
they concern the night depository service. Hy-Grade Oil 
Co. v. New Jersey Bank. App. Div. ; 193 

U.S. v. Miller. U.S. Supreme Ct. 765 

Permitting an action by a drawer against a collecting 
bank on the theory that circuitry of action is avoided as- 
sumes too much; read plainly, NJ.S.A. 12A:4-207 extends 
no warranties to the drawer of a check. Life Ins. Co. of 
Virginia v. Snyder. County Dist. Ct. 775 

Judicial deference to agency expertise appropriately ap- 
plies to decisions of the Commissioner of Banking, par- 
ticularly concerning decisions with respect to bank feasi- 
bility. In re the application of The Howard Savings Bank. 
App. Div. 847 

The concept of priority is antithetical to the statutory 
command that the public interest be the predominant con- 
sideration in deciding which of several competing banks 
would best serve the public; any proper rule of priority 
should maximize the Commissioner’s ability to serve the 
public while preserving the ability of the Department of 
Banking to function administratively—where the balance 
should be struck is left to the Commissioner. Stafford State 
Bank v. Schaub. App. Div. .... 887 

Considerations of home-office protection are inappropri- 
ate in the determination of which of two proposed banks, 
competing for the same trade area, should be permitted 
to function. Stafford State Bank v. Schaub. App. Div. .. 887 

The Commissioner of Banking erred in not affording the 
applicant a hearing to challenge his determination that 
denial of a charter, rather than approval conditioned on 
dilution of control by the controlling interests, was the 
proper course in this case. In re serene of Union Com- 
munity Bank. App. Div. errno 1001 
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New Jersey State Bar Examination, February, 1976 Es- 
Say Questions 241 


BASTARDY PROCEEDINGS 

Blood tests are a vital and worthwhile tool in defense 
of a paternity action and the indigent defendant here is 
entitled to have blood-grouping tests paid for by the public. 
Smith v. Walker. Essex County Ct. 383 


BEACHES 

In a matter so important as that here, involving as it 
does the emerging ‘‘public trust’”’ doctrine and a common- 
law right of access to the ocean in all citizens of the state, 
the matter should not be decided on affidavits; a full and 
plenary record should be developed when important issues 
involving highly significant policy considerations are in- 
volved and where the ruling sought would, as here, reach 
far beyond the particular case. Lusardi v. Curtis Point 
Property Owners Ass’n. App. Div. 200 


The holding of Neptune City v. Avon is extended to in- 
clude the view that, where there is a municipal beach and 
facilities provided in conjunction therewith that have both 
been dedicated to the general public’s use, then such 
beacn, ocean and facilities provided in conjunction there- 
with that have both been dedicated to the general public’s 
use, then such beach, ocean and facilities must be open to 
all on equal terms. Stanley C. Van Ness, Public Advocate 
v. Borough of Deal. Chan. Div. 253 

A municipal beach club—that is, a beach club operated 
by a municipality that lies adjacent to the trust lands— 
may not limit membership to residents only, even if ac- 
cess is provided to the public for use of the trust lands; 
such a limitation on membership is both ultra vires and 
violative of equal protection under the New Jersey Consti- 
tution. Stanley C. Van Ness, Pub. Advocate v. Borough of 
Deal. Chan. Div. 253 

This ordinance, which gives the unfettered right to up- 
land owners to say who shall be allowed (for commercial 
purposes) on the beach, is patently unconstitutional. Ara- 
bia v. Zisman. Chan. Div. 920 


BIDDING 


There is no legal justification for the State Director of 
the Division of Building and Construction to reject the 
bid of the lowest responsible bidder on a public con- 
struction project solely on the basis that his employ- 
ment practices do not include hiring union labor. Atty. 
Gen. Formal Opinion No. 24—1975. 146 

Three members of the Court vote to affirm substantially 
for the reasons expressed by the Appellate Division, 133 
N.J. Super. 99 (1975), and three members of the Court 
would reverse for the reasons expressed in the separate 
opinion of Justice Mountain; the Court being equally di- 
vided, the judgment of the Appellate Division is affirmed. 
Trap Rock Industries, Inc. v. Sagner. Supreme Ct. 291 

County Park Commissions come within the comprehen- 
sion of N.J.S.A. 36:1-1.1 and the plaintiff’s acceptance here 
of the defendant’s bid on the Monday following the Satur- 
day that was the 30th day after bids were received was 

valid. Mercer County Park Comm’n v. DiTullio Plumbing 
& Heating Co., Inc. App. Div. 374 

The applicable section here is N.J.S.A. 52:32-2; the Legis- 
lature intended to restrict the award of construction con- 
tracts to the lowest responsible bidder on the basis of 
price, and the labor relations of the lowest bidder here 
was not an appropriate factor to consider on the issue of 
responsibility. Wittie Electric Co., Inc. v. State of New 
Jersey. App. Div. 466 

The term ‘‘negotiate” in N.J.S.A. 40A:11-5(4) is not used 
as a word of art designating any particular method of 
arriving at a contract price—it is simply an alternative 


method, distinguishable from rigid bidding procedures, 
permitted after a municipality has been unable to obtain a 
reasonable price through competitive bidding; the proced- 
ure adopted here does not offend the intent or spirit of the 
legislation. Interstate Waste Removal Co., Inc. v. Bd. of 
Comm/ners of the City of Bordentown. App. Div. 540 

In view of the strong public policy favoring bidding and 
the whole tenor of the Solid Waste Utility Control Act, it is 
evident that the Legislature intended that municipalities 
enter into solid-waste contracts only after advertising for 
competitive bids. In re Application of Borough of Saddle 
River. Supreme Ct. 689 

The printing contract here, although a result of the re- 
quirements of the Division of Alcoholic Beverage Control 
regulations, is not paid with or out of State funds, and the 
public bidding statute does not apply. Lill v. Director, Div. 
of Alcoholic Beverage Control. App. Div. 807 

The Department of Transportation hearing on appellants’ 
suspension from its list of prequalified bidders was clearly 
a “civil proceeding” within the meaning of R. 3:9-2 and of 
the orders of the trial judge before whom the plea bargains 
were entered; appellants’ guilty pleas should not have been 
received in evidence during that hearing. Gallo Asphalt 
Co. v. Sagner. Supreme Ct. 1065 

The mere fact that IBM saw fit to give the State the ad- 
vantage of the purchase-option credit in its price compu- 
tation did not render that bid invalid, and the award of the 
contract here for a full data processing system was well 
within the discretionary power of the director of the 
Division of Purchase and Property. In re Honeywell In- 
formation Systems, Inc. App. Div. 1137 


BOARDS OF EDUCATION 


While the notice of non-renewal of the school superinten- 
dent’s contract was required by law in the circumstances 
here, that requirement does not extend to the controversial 
evaluation material included with the notice; also, even 
were the evaluation to be regarded as a public document, 
the effect of Executive Orders Nos. 9 and 11 is to prohibit 
its disclosure. Trenton Times Corp. v. Bd. of Education 
of the City of Trenton. App. Div. 280 

Where provision is made for binding arbitration of con- 
troversies in a contract arrived at pursuant to the Em- 
ployer-Employee Relations Act, recourse for their resolu- 
tion must be by that means and not the Commissioner of 
Education; the dispute here directly concerned the teach- 
ers’ work-load and thus affected the terms and conditions 
of their employment, and was clearly a matter for manda- 
tory negotiation under the contract. Red Bank Bd. of 
Education v. Warrington. App. Div. 362 


In New Jersey, as far as school affairs are concerned, 
the people’s right to referendum is strictly statutory, and 
there is no statutory provision that would return to the 

people the right, by referendum or otherwise, to compel 
the Board of Education here to even reconsider the build- 
ing proposal heretofore approved by the electors of the 
school district at a special election; however, a board 
of education has the continuing power and duty to monitor 
changing circumstances, and it has the power to initiate 
a review of the proposed project in light of changed cir- 
cumstances to determine whether some modification of the 
proposal would both discharge its obligations and effect 
the modifications dictated by such changed circumstances. 
Bd. of Education of the Town of Belvidere v. Bosco. Law 
Div. 385 


A board of education has the right to hire teachers as 
substitute teachers; time served as a substitute teacher 
is not to be counted toward tenure because such substi- 
tutes are not ‘‘teaching staff members’’ within the mean- 
ing of the tenure statute. Biancardi v. Waldwick Bd. of 
Education. App. Div. 417 

Procedures by which promotional vacancies are filled 
should be negotiated and, if violated, be subject to arbitra- 
tion; such procedures would, of course, be subject to the 
board of education’s ultimate authority to promote. North 
Bergen Bd. of Education v. North Bergen Federation of 
Teachers, Local 1060, AFT, AFL-CIO. App. Div. 716 

The issue of a board of education’s right to select can- 
didates for vice-principal from either within or without 
the system involves major educational policy; since it does 
not involve a term or condition of employment, it is neither 
negotiable nor arbitrable. North Bergen Bd. of Education 
v. North Bergen Federation of Teachers Local 1060, AFT, 
AFL-CIO. App. Div. 716 

The legislative policy is that municipalities collect the 
real property taxes raised for school purposes and trans- 
mit them in accordance with the statutory directives; the 
municipality is, in essence, merely the collection agent 
for the county and the school district of these funds, as to 
which its relationship is basically custodial. Bd. of Educa- 
tion of the Borough of Fair Lawn v. Mayor and Council of 
the Borough of Fair Lawn. Law Div. 915 

Advisory subcommittees of State and local boards of edu- 
cation are not subject to the Open Public Meetings Act. 
Attorney General’s Formal Opinion No. 19 - 1976 966 


BRIDGES 

N.J.S.A. 27:19-1 et seq. does not ground an action against 
the county that builds or maintains a bridge insofar as 
concerns the condition of the bed of the stream at places 
other than where it passes under the bridge or through the 
culvert therein and, although it would appear that the coun- 
ty may have lawful authority to effect the improvements 
directed by the injunction ordered below, this authority is 
clearly permissive and imposes no affirmative duty on the 
county. Ades v. Mayor and Council of the Borough of 
Deal. Supreme Ct. ai so. Mee 


BUILDING PERMITS 

The question here of estoppel against the municipality 
should not be resolved exclusively on whether the building 
permit was issued in good faith by a building inspector 
acting within the ambit of his duty as long as there is 
proper good-faith reliance thereon; the requirement added 
here necessitates findings that may be examined to see if 
the building inspector had any apparently reasonable basis 
under the zoning ordinance upon which to bottom issuance 





of the permit, regardless of how insubstantial that basis 
may now appear; this departure from Hill v. Eatontown 
Bd. of Adjustment may be more apparent than real. Jesse 
A. Howland & Sons, Inc. v. Boro of Freehold. App. Div. 961 


BURDENS 
The County’s only burden here was to prove that de- 
fendant did not appear on the trial date and that his bail 
was forfeited; it was the burden of the poster of bond to 
prove that it was inequitable to insist on forfeiture and 
that it was not required in the interest of justice. State v. 
Fields. App. Div. 18 
Where there is an acquittal or dismissal of the charges, 
N.J.S.A. 2A:152-10 controls; accordingly, the seizure of 
the money here in connection with the arrest of defendant 
for gambling charges would not give rise to a prima facie 
case that the money is contraband and, as prima facie 
owner of it under the circumstances here, defendant was 
not required to demonstrate that it was not contraband; 
he is entitled to the money but not to interest thereon. 
State v. Rodriquez. App. Div. 315 
The phrase in Lopez v. Swyer, “‘basis for an actionable 
claim,” contemplates a combination of injury and fault; 
here, plaintiff did not discover nor, by the exercise of 
reasonable diligence and intelligence, should have dis- 
covered that she may have had a basis for an actionable 
claim against defendant until more than two years after 
he performed the operation and she has sustained the bur- 
den of proving that she is entitled to the indulgence of the 
equitable rule relieving her of the bar of the statute of 
limitations. Alfone v. Sarno. App. Div. 441 
An inference that a vehicle is uninsured, drawn from the 
fact that the driver has failed to produce an insurance 
certificate, is a reasonable one and is easily rebutted; the 
duty imposed upon defendant of going forward with some 
evidence that he was insured did not alter the basic rule 
that the ultimate burden of persuasion rested on the State. 
State v. Grebe. App. Div 502 
Since the burden rests with the applicant to establish the 
criteria for the grant of a variance, it must demonstrate 
that the affirmative evidence in the record dictates the 
conclusion that the denial was arbitrary; the record before 
the board of adjustment here amply supports the denial 
because of the applicant’s failure to establish the statutory 
prerequisite of ‘‘special reasons.”’ Kenwood Associates v. 
Englewood Bd. of Adjustment. App. Div. 663 
The trial judge, having found by a preponderance of the 
evidence that there was justifiable cause for the search and 
seizure of the weapon on which the indictment was 
grounded, erred in holding that he was bound to be so 
satisfied beyond a reasonable doubt; dictum on this point 
in State v. Brown not subscribed to. State v. Whittington. 
App. Div. 782 
“Clear and convincing” is the proper standard to be ap- 
plied in a Kastigar evidentiary hearing; the prosecutor’s 
burden is to affirmatively demonstrate to the court’s satis- 
faction that the evidence was derived from a legitimate 
source independent of defendant’s grand jury waa 
State v. Gregorio. Law Div. 801 


CARRIERS 

In order to limit liability in accordance with the excep- 
tion permitted under the Interstate Commerce Act, there 
must be an agreement in writing between the shipper and 
the carrier to that effect and the parties here had agreed 
in writing that the carrier’s responsibility was limited. 
Semi-Metals, Inc. Supreme Ct. 622 

Where the customer accepted delivery of five cartons 
when seven cartons had been ordered and shipped, there 
had been a delivery within the meaning of 49 U.S.C.A. 
$20(11) and notice of claim was required within nine 
months of that delivery date. Rollei of America, Inc. v. 
T.I.M.E.-DC, Inc. Law Div. 721 

The notice from the shipper was in writing and, on the 
facts here, the carrier could draw no inference other than 
that a claim for damages was contemplated. Rollei of 
America, Inc. v. T.I.M.E.-DC, Inc. Law Div. 721 


CHARITABLE IMMUNITY 

Even a liberal construction of N.J.S.A. 2A:53A-10 in 
favor of immunity does not find plaintiff to have been a 
direct or indirect beneficiary of the First Aid Squad here 
but rather a person “‘unconcerned in and unrelated to and 
outside of’’ its benefactions at the time she slipped and fell 
on its driveway. Sommers v. Union Beach First Aid Squad. 
App. Div. 538 

Defendant Little League was formed for exclusively 
educational purposes and cannot be distinguished from the 
Boy Scouts or the YWCA for purposes of the charitable 
immunity statute; clearly, a spectator at a Little League 
baseball game is a beneficiary of defendant’s works. Pom- 
eroy v. Little League Baseball of Collingswood. App. 
Div. 822 
CHECKS 

There are undisputed facts in the record here that would 
compel a reasonable fact-finder to conclude that the con- 
tractor ratified the actions of its sub-contractor with 
respect to the checks in question, and summary judgment 
was therefore properly entered against the plaintiff con- 
tractor. Thermo Contracting Corp. v. The Bank of New 
Jersey. Supreme Ct. 247 

The check and letter here must be read together as con- 
stituting an offer to settle the dispute for $100, and the 
depositing of the check constituted the acceptance of this 
offer: once the check was deposited by plaintiff, no matter 
what alterations he made on its reverse side, an accord 
and satisfaction was reached. A. G. King Tree Surgeons v. 
Deeb. County District Ct. 687 

Where check for $7,000 that was drawn to the order of 
“Robert Biscamp Atty. for F.I.B., Inc.” on plaintif bank 
was erroneously paid by the bank (the drawer having only 
$8.50 in his account), summary judgment for plaintiff is 
affirmed; F.I.B. was not the payee of the check and did not 
fall within either category of persons as to whom payment 
or acceptance is final under N.J.S.A. 12A:3-418; similarly, 
the attorney, although he was the payee and a holder, was 
neither a holder in due course nor one who had changed 
his position in reliance upon payment. Maplewood Bank 
and Trust Co. v. F.I.B., Inc. App. Div. . 849 
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CIVIL COMMITMENTS 


Where, as here, the juvenile understood the nature of a 
voluntary commitment and grasped the significance of the 
R. 4:74-7 hearing, and his mother signed an application 
for his voluntary admission to a mental hospital, he is to 
be considered a voluntary patient in that hospital with the 
right to sign himself out of it without parental approval. 
In re J.W. Juv. and Dom. Rel. Ct... ; 687 


It would be absurd to interpret R. 4:74-7 to prohibit the 
voluntary admission of a minor to a mental hospital unless 
the court first found that he presented a danger to himself 
or to the community. Inre J.W. Juv. and Dom. Rel. Ct. 687 

Coli v. Hyland. U.S. Dist. Ct. Rare .. 789 


CIVIL PROCEDURE 


The insurance carrier knew, or should have known, that 
there was a potential here for a claim for contribution be- 
cause of the language in the release from plaintiff to third- 
party defendant reserving the right to sue third-party 
plaintiff; the right of contribution is not covered by the 
release and it does not prevent third-party plaintiff from 
asserting such right against third-party defendant. Kuna 
v. Hollman. Law Div. 162 

The proceeding below was patently deficient for the pur- 
pose of a contempt citation; unlike an action seeking the 
aid of the court in the enforcement of litigant’s rights, a 
contempt proceeding may only be instituted by the court 
upon an order for arrest or an order to show cause spe- 
cifying the acts or omissions alleged to have been con- 
tumacious; the action is not captioned in the civil cause 
but under its own entitlement, which must name the person 
or persons charged, and the charge is prosecuted by one 
specially appointed by the court from a limited class. 
Lusardi v. Curtis Point sina Owners Ass’n. App. 
Div. . 200 

Although circumstances can support both a charge of 
contempt under R. 1:10-2 and an application for aid to the 
litigant for enforcement of his private rights under R. 
1:10-5, the actions should not be tried together. Lusardi v. 
Curtis Point Property Owners Ass’n. App. Div. 200 

Although R. 4:5-4 mandates that affirmative defenses. 
including that of a statute of limitations, be pleaded sep- 
arately or be waived, the defense is not waived where it 
appears on the face of the complaint; in that case, as here, 
the defense may be raised on motion for failure to state 
a claim upon which relief can be granted under R. 4:6-2(e). 
Henry V. Vaccaro Constr. Co. v. A. J. DePace, Inc. Law 
Div. 238 


Plaintiff’s complaint here a a permanent injury and 
disability that, if true, would satisfy the prescription of 
N.J.S.A. 39:6A-8: defendants had a legitimate basis to 
accept such allegations at face value and had no absolute 
duty to plead the statutory exemptions, and, when plain- 
tiff’s proofs failed to meet the statutory sine qua non, 
defendants had the right to invoke the protection of the 
statute. Seskine v. Cone. Law Div. 551 


An application for relief under R. 4:50-1 should be under- 
taken in the usual course, despite the fact that the dis- 
missal was voluntary and the statute of limitation may 
have run; whether that relief should be granted is left to 
the sound discretion of the trial judge. Miller v. Kahn. 
App. Div. ..... 563 

Legislative changes in + the Tort Claims Act have not 
eliminated the notice requirement of N.J.S.A. 59:8-9; more- 
over, the type of suit sought to be filed here is specifically 
interdicted by N.J.S.A. 59:2-3(a) and (c), and it would ap- 
pear useless to permit a complaint to be filed that must 
necessarily be stricken on a proper motion for summary 
judgment. Estate of pcan v. Estate of Hurston. Law 
Div. 575 


In the usual case in which permissive joinder is allowed, 
there has been an emphasis on wrongdoing by multiple 
defendants that is pursuant to a common purpose or part 
of a single scheme; the problem plaintiffs must overcome 
is that prisoners in one county’s jails have claims that 
can be asserted only against defendant sheriffs, wardens, 
ete. in that county and not in others. MacNeil v. Ann 
Klein. App Div. 686 

Although reinstatement should be permitted despite non- 
compliance with the discovery rule when infractions are 
minor, the facts in this case—where there was gross inat- 
tention by plaintiff to pursuing her cause of action and 
Gefendant was prejudiced—are aggravated, and the refusal 
of the trial court to vacate the dismissal is the only appro- 
priate sanction. Crews v. Garmoney. App. Div. 717 


Two Guys from Harrison, Inc. v. Furman does not re- 
quire an evidentiary hearing whenever, as here, a consti- 
tutional challenge is directed toward a legislative enact- 
ment. Fair Housing Council, Inc. v. N.J. Real Estate 
Comm’n. App. Div. 736 

It wouid be inappropriate to try liability on a note con- 
currently with negligence in an alleged vehicular accident. 
Horner Mack Trucks, Inc. v. Crescar Corp. Law Div. . 799 


If, as here, a municipal authority has been induced to 
grant relief in connection with the zoning ordinance by 
iraud, it or the municipal government may institute an 
action to rescind the relief so granted and to enjoin what 
is actually a violation of the zoning ordinance and plan; 
there is no merit in defendants’ contention that the action 
here may not be maintained merely because it is entitled 
as a prerogative writ action. Zoning Bd. of Adjustment of 
Green Brook v. Datchko. App. Div. 886 

Fictitious-name practice requires that, when a claimant 
is in a position to describe a defendant in terms of what 
he did or failed to do that gave rise to the claim, an 
action against that defendant must be commenced within 
the limitations period even though the claimant does not 
then know the defendant’s name. Lawrence v. Bauer Pub- 
lishing & Printing, Ltd. Law Div. 950 

The affidavits submitted by the parties project conflict- 
ing factual assertions from which contradictory inferences 
and conclusions may be drawn, and it was error for the 
trial judge to enter judgment for plaintiff without a plenary 
hearing. Teamsters Local Union No. 11 v. Abad. App. 
Div. Se cont AUR a WOE ees Oa ey coe arts sees ee 1025 


CIVIL SERVICE 


Although, absent discrimination, no statutory provision 
in the Civil Service Act mandates a hearing where a person 
on the special reemployment list is refused reinstatement 
to a position alleged to be the same or comparable to the 
eliminated one, where, as here, there are disputed facts 
underlying the question of comparability, and the applicant 
has a necessary proprietary or special interest, the Com- 
mission is under an obligation to afford the affected party 
a hearing as a matter of fundamental fairness and ad- 
ministrative due process. Cunningham v. Dept. of Civil 
Service. Supreme Ct. 3 

To the extent that any conflict or inconsistency may exist 
between the provisions of N.J.S.A. 40A:9-5 and the pro- 
visions of the Civil Service Act regarding seniority rights 
and the computation of seniority for purposes of promotion, 
the provisions of the Civil Service Act prevail. Parelli v. 
Dept. of Civil Service. App. Div. 273 

The tenure provisions of the Exempt Fireman’s Act ap- 
ply to unclassified employees serving for indefinite terms, 
and the exempt fireman here, employed by a county as a 
private clerk for more than five years was improperly re- 
moved from his office without a hearing; he is to be rein- 
stated subject to the determination of any hearing held 
pursuant to N.J.S.A. 40A:14-60 et seq. Smith v. Bd. of 
Chosen Freeholders of Bergen County. Law Div. 568 

The oral promotional test given the candidates was re- 
quired by the New Jersey Constitution, as far as possible, 
to be competitive; on his appeal to the Civil Service Com- 
mission, the inquiry should have been 1) whether appel- 
lant and the other candidates were tested under similar 
conditions and 2) whether his performance was measured 
by the same standards and criteria as that of the other 
candidates. McGarrity v. Dept. of Civil Service. App. 
Div. 675 

Appellants were entitled toa plenary hearing, with spe- 
cific findings and conclusions by the Civil Service Com- 
mission, on their claim that the reasonableness of the 
method of grading of a promotional test resulted in dis- 
crimination against them. sanciitied v. Dept. of Civil 
Service. App. Div 675 

The Department of Civil Service is not subject to the 
Law Against Discrimination in carrying out its regulatory 
responsibiliites through the adoption of rules and regula- 
tions. Attorney General’s Formal Opinion No. 5 - 1976 726 

The essential competitive requirement of the Civil Ser- 
vice statutes was impaired by the multi-team approach to 
the oral tests here, since the candidates were competing 
fairly only with those in their own group rather than with 
all candidates; the testing format was unreasonable and 
the results of the oral examination are invalidated. Rox 
v. Dept. of Civil Service. App. Div. 763 

There is no constitutional infirmity or impropriety in 
the residence requirements of N.J.S.A. 11:22-7. Mandel- 
baum v. N.J. Dept. of Civil Service. App. Div. 826 

The proper construction of N.J.S.A. 40A:14-149.2 would 
seem to be that ‘‘all pay withheld during the period of 
suspension” should be reimbursed to the officer, unless 
there are formal disciplinary or administrative proceed- 
ings in which it is found necessary or proper to deduct all 
or a portion of the outside maine Fletcher v. City of 
Newark. Law Div. .. es . 916 


CLASS ACTIONS 

This action brought by 23 property owners in behalf of 
themselves and at least 3,000 property owners in the mu- 
nicipality challenging the legality of legal fees paid and 
to be paid to the attorney for the municipal sewerage 
authority may proceed as a class action under R. 4:32. 
Gallano v. John M. Running. Law Div. 527 

Since the large majority of the proposed class here are 
non-resicents who would not be affected by the judgment, 
and since the greater convenience in processing the litiga- 
tion lies outside this jurisdiction, it is not appropriate for 
the action to proceed as a class action in New Jersey. Feld- 
man v. Bates Manufacturing Co., Inc. App. Div. 894 

The trial judge’s certification of the class action here was 
premature, and is to be reserved as an appellate issue by 
adopting the ‘‘test-case’’ approach of Katz v. Carte 
Blanche Corp. Kronisch v. The Howard Savings Institution. 
App. Div. 929 


COLLEGE ADMINISTRATORS 


The ‘good-faith defense” or qualified immunity standards 
discussed in Wood v. Strickland are applicabie to the con- 
duct of college administrators and trustees affecting the 


rights of faculty members; careless disregard or negligent, 


ignorance of clear, well-established constitutional rights, 
such as freedom of speech and freedom of the press, will 
not insulate these defendants from liability. Endress v. 
Brookdale Community College. App. Div. 1017 

The precise issue is not necessarily whether plaintiff has 
been deprived of a constitutional right, but whether a basic, 
unquestioned right existed of which defendants were 
chargeable with notice; the law in 1974 was such that it 
cannot be said that the individual college administrators 
reasonably should have known that their termination of 
the teacher’s contract would violate a clearly established 
due-process right to a hearing. Endress v. Brookdale Com- 
munity College. App. Div. 1017 


COLLATERAL 

A piedgee is not responsible for a decline in market value 
of securities pledged to it as collateral for a loan absent 
a showing of bad faith or a negligent refusal to sell after 
demand. New Jersey Bank v. Toffler. App. Div. 382 


COMMISSION 

Where, as here, a salesman effectively produces a sale 
that ultimately occurs, then he should be paid his com- 
mission, and this irrespective of whether the written mem- 
orandum or order, if any, was “enforceable” or whether 
he was in fact present when the delivery took place. Floyd 
v. Morristown European Motors, Inc. App. Div. 314 


CONDEMNATION 

The New Jersey Turnpike Authority is exempt from 
taxation on land acquired and used by it, but, to the 
extent that such land has been devoted to agricultural or 
horticultural use, the land is subject to roll-back taxes; 
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the owners are not parties to this proceeding and it need 
not be decided here whether, after such land is acquired 
by condemnation proceedings, such taxes are a lien against 
the land or must be satisfied from the award, nor need any 
view be expressed about who, as between the owner and the 
Authority (either as condemnor or voluntary purchaser), 
must pay such taxes. N.J. Turnpike Auth. v. o— of ioe 
ington. App. Div. 

The filing of a declaration of taking does give the Hi 
thority a right to immediate possession of the land in ques- 
tion; however, under the Farmland Assessment Act, the 
roll- back taxes are assessed in the year of change in use, 
rather than possession or even title, and the assessments 
here were proper. N.J. —— Auth. v. Twp. of nee: 
ton. App. Div. 

The allowance of interest on a condemnation award is a 
requirement of constitutional magnitude where the actual 
taking of the property is not contemporaneous with pay- 
ment therefor. Twp. of Wayne v. Cassatly. App. Div. .. 65 

N.J.S.A. 20:3-32 expressly provides the court with flexi- 
bility in determining the appropriate interest rate on an 
award; where, as here, the action has been pending for a © 
substantial period of time, in which interest rates have 
been changing, a hearing should be held at which expert 
evidence as to prevailing legal and commercial rates is 
received; the court should then select the rate or rates 
which will best indemnify the condemnee, which should not 
exceed the legal rate. — of Wayne v. Cassatly. App. 
NE S40. ayes 2ccis nts ara ais pod iva Uintviad Maan gals was dices . 65 


Ali condemnees with an interest in the property con- 
demned (land, improvements, machinery or equipment) 
who claim all or some part of the condemnation proceeds 
here have a right as party defendants to participate in 
condemnation proceedings and present noncumulative 
proofs, but only to the extent of their respective interests 
and provided the proofs do not pertain to property for 
which moving expenses have been paid by relocation as- 
sistance; those having an interest in the property less than 
ownership, or claims arising because of the condemnation 
but not resolved by relocation assistance, may be com- 
pensated only by appropriate division of the fund or award 
to the extent entitled and subject to any contractual ar- 
rangements. New Jersey Sports and Exposition Authority 
v. Borough of East Rutherford. Law Div. 174 


The integration of the properties here, at least in terms 
of actual planning and preparation for the proposed shop- 
ping center, constituted a unity of use sufficiently immi- 
nent to permit their treatment as a combined property for 
condemnation purposes. State of New Jersey v. Bakers 
Basin Realty Co. App. Div. ... 204 

An optionee’s interest in land does not give the optionee 
status to participate in a condemnation award, but the 
subject matter of the agreements and the surrounding cir- 
cumstances here show forcefully that the parties intended 
their agreements to embody contracts of sale and not 
options; moreover, an agreement empowering a purchaser 
to negotiate with the State and to protect its interest in a 
condemnation action, even in an option, may vest in the 
holder standing to participate in a condemnation award. 
State of New Jersey v. Bakers Basin Realty Co. App. 
Div. 204 

It does not follow from State v. Gallant, which held that 

“removability”’ of an article did not bar its consideration 
as a compensable item, that all removable personalty in 
condemned industrial, commercial or business establish- 
ments was meant to be compensable, and not all the 
articles for which compensation was allowed in the trial 
court here met the criteria of N.J.S.A. 20:3-2(d) nor were 
all of them trade fixtures of a kind that would cause a 
substantial difference in the value of the building without 
them so that added compensation should have been al- 
lowed to reflect enhanced value. Town of Montclair v. 
D’Andrea. App. Div. 329 

Here, where plaintiff owner of a structure in an area 
declared blighted in 1964 sought compensation or the initi- 
ation of condemnation proceedings, the judicial inquiry 
should be whether, applying the principles laid down in 
Washington Market Enterprises, Inc. v. Trenton and eval- 
uating the subject property in its current condition, the 
proofs will support a determination that there has been a 
de facto taking of plaintiff’s property sufficient to allow an 
award of damages. Freeman v. Paterson Redevelopment 
Agency. App. Div. 363 

The ‘‘may” in N.J.S.A. 20:3-25 is plainly permissive and 
indicates a legislative choice to allow the court discretion 
to determine whether there is good cause not to require 
the filing of a declaration of taking and the making of the 
deposit; here, the borough is ordered to deposit with the 
court the amount of the commissioners’ award but will not 
be required to file a declaration of taking. Borough of Ten- 
afly v. Centex Homes Corp. Law Div. 514 

The board of chosen freeholders here has not been 
charged with, and the record does not reveal, fraud or 
palpable abuse of discretion in failing to widen the road 
or to set a schedule for the performance of this work; 
the trial court was without judicial warrant to enter an 
order compelling the planning board or the county to 
either condemn or purchase the land and pay plaintiff 
the fair value thereof. 181 Incorporated v. Salem County 
Planning Bd. App. Div. 606 

The resolutions here, expressing the Borough’s desire to 
acquire a particular tract of land for park purposes, and 
authorizing applications for State and federal funds to ac- 
complish this, had no legal impact on the ownership, pos- 
session or use of that tract; such planning, without physical 
appropriation or interference, does not constitute a com- 
pensable taking or make out a case of constructive con- 
demnation. Far-Gold Construction Co. v. Borough of Chat- 
ham. App. Div. ae . 74 

Where, as here, there has been an invasion of property 
by the State, the proper remedy is to permit the private 
owner to collect damages and keep title to the land not 
taken, rather than to order the State to take title to the 
whole premises. State of N.J. by the Comm’r of Transpor- 
tation v. St. John’s Church. App. Div. ...... ... 849 
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CONDEMNATION, Cont’d 
In order for there to be a substantia! effect upon a con- 
demnee’s property pursuant to N.J.S.A. 20:3-30(c), there 
must be a clearly observable interference directly related 
to condemnation; there is no clearer example of an event 
that precipitates a fluctuation in the value of vacant prop- 
erty than a denial of a building application, and the date 
of valuation in this case is the date of such denial. N.J. 
Sports and Exposition Auth. v. Giant Realty Associates. 
Law Div. 926 
There is an important difference in New Jersey between 
a Constitutional taking and a mere interference with use 
and enjoyment of property; furthermore, N.J.S.A. 20:3- 
30(c) contemplates that a valuation date may be other 
than the date of the Constitutional taking, subject, of 
course, to the overall concept of just compensation; here, 
subsection (c) governs. N.J. Sports and Exposition Auth. 
v. Giant Realty Associates. Law Div. 926 
N.J.S.A. 20:3-13(b) requires the condemning authority to 
proceed first at a trial de novo, regardless of which party 
files the notice of appeal from the condemnation commis- 
sioners’ award. Housing Auth. of the City of Newark v. 
Norfolk Realty Co. Supreme Ct. 953 
A condemnee may offer evidence of severance damage 
resulting from the taking of a noncontiguous parcel pro- 
vided that he has demonstrated (1) that the two parcels 
are functionally integrated—that each is reasonably neces- 
sary to the use and enjoyment of the other (unity of use); 
and (2) that he substantially owns both parcels (unity of 
ownership). Housing Auth. of the City of Newark v. Nor- 
folk Reality Co. Supreme Ct. 953 
With the caveat in mind that there exists no guaranty 
that the municipality will continue to use the property as 
a parking lot for any definite period of time, there is 
clearly here no reason to exclude consideration of the use 
to which plaintiff intends to put the condemned parcel in 
determining severance damages with respect to that por- 
tion of the condemnee’s property that is not taken. Village 
of South Orange v. Alden Corp. Supreme Ct. 977 
The owner of land upon which a gasoline station is lo- 
cated is not entitled to be compensated for the loss of 
direct access to a State highway. N.J. Comm’r of Trans- 
portation v. Charles Investment Corp. Law Div. 1003 


CONFLICTS 
The rights of the parties here are governed by New 
York law, which holds that interest is not to be included 
in a recovery for a diversion of trust funds by an owner. 
St. Paul Fire and Marine Ins. Co. v. N.J. Bank and Trust 
Co. App. Div. 142 
There is a diversity of opinion among the states on 
whether reimbursement of an insurer should be made after 
deduction of reasonable attorneys’ fees incurred in effect- 
ing the recovery; concluding that the more equitable rule 
is to provide for such deduction is a far cry from holding 
that the contrary view is so offensive to New Jersey’s 
public policy that the foreign law should not apply; judg- 
ment of the Appellate Division applying New York law 
here, which does not provide for such deduction, affirmed. 
Breslin v. Liberty Mutual Ins. Co. Supreme Ct. 270 
There is no substantial reason here for interfering with 
the arbitration proceedings in Pennsylvania pursuant to 
the insurance policy’s uninsured motorist coverage, and 
the insurer cannot validly object; after all, it is a corpora- 
tion of that state, the policy was issued there and the in- 
sured was a Pennsylvania resident when the contract was 
entered into. Keystone Ins. Co. v. Bowman. App. Div. 315 
The use of prior convictions for attacking the credibility 
of a defendant being an evidentiary matter, the law of the 
forum controls; the trial court has no choice but to admit 
evidence of prior convictions when tendered by the prose- 
cution, and, in the present state of the law, such evidence 
in this case did not deny defendant a fair trial. State v. 
Hill. App. Div. 536 
Where certain claims are superior under federal law and 
inferior under state law, so that both the superiority and 
inferiority of a given claim cannot be met at one time, the 
approach that should govern is suggested by U.S. v. New 
Britain and U.S. v. Buffalo Savings Bank; here, the fed- 
eral lien is inferior only to the secured creditor’s lien, 
which sum should first be set aside; when the federal 
claim is then satisfied from the remainder, state law should 
determine the priority of liens and, out of the secured 
creditor’s fund, the landlord must be paid first. In re 
General Assignment for the Benefit of Creditors of Holly 
Knitwear, Inc. App. Div. 585 
While New Jersey may not now have any special interest 
in either of these parties, both of whom have moved from 
the state, it did have such an interest in them up to the 
time of the commencement of this action, and Ontario— 
where the accident occurred—had no interest in them; the 
New Jersey statute of limitations applies. Raskulinecz v. 
Raskulinecz. Law Div. 697 


CONFLICTS OF INTEREST 

The action of a school board member in voting for her 
husband to fill a vacancy on the board was clearly im- 
proper; she should have abstained. Jones v. East Windsor 
Regional Bd. of Education. Law Div. 914 

Dual State officeholding or employment is not prohibited 
by the Conflicts of Interest Act. Attorney General’s Formal 
Opinion No. 18 - 1976 966 

The filing of financial statements of high-echelon State 
employees, pursuant to executive order, with the Secretary 
of State does not add to or subtract from the public dis- 
closure that would be available were the filing limited to 
the Executive Commission of Ethical Standards. Kenny v. 
Byrne. App. Div. 1026 


CONSTITUTIONAL LAW (see also Criminal Law) 
Developments In Constitutional Law by William J. Bren- 
nan, Jr. : 473 


Cruel and Unusual Punishment 

The Eighth Amendment protection against cruel and un- 
usual punishment is not relevant to situations other than 
the imposition of penal sanctions. In re Karen Quinlan. 
Supreme Ct. ; ; cee 305 


Due Process 
Ham v. South Carolina was intended to be limited as 
imperative constitutional doctrine to cases involving spe- 
cial circumstances pointing to the presence of racial over- 
tones or prejudices; the fact that a defendant is black does 
not per se demand that a court must accede to a request 
to submit specific questions on racial prejudice to prospec- 
tive jurors, and the failure to make such inquiry in the 
normal case, as here, absent other factors, does noi con- 
stitute a violation of due process so as to mandaie a 
reversal, although the better practice is to make the re- 
quested inquiry. State v. Long. App. Div. 17 
if specia] factors do exist, a court is required as a con- 
stituiional mandate to question the jurors specifically as to 
possible racial prejudice. State v Long. App. Div. 17 
The mandatory jail term of the proviso contained in N.J. 
S.A. 39:3-40 applies to a defendant wh»se driver’s license 
has been suspended but who admittedly did not cause ar 
automobile accident that resulted in injuries, and such 
mandatory jail term is not cruel or unusual punishment nor 
violative of due process or equal protection. State v. 
Fearick. Supreme Ct. 57 
The jurisdictional prerequisite of posting the entire dis- 
puted garage keeper’s bill or a double bond, with court 
costs, prior to a public sale is not a reasonable incident to 
ownership of an automobile, and N.J.S.A. 2A:44-20 et seq. 
is held to be unconstitutional under the Fourteenth Amend- 
ment in failing to afford to all automobile owners the 
opportunity to be heard judicially prior to devestment of 
title. Whitmore v. N.J. Div. of Motor Vehicles. Chan. 
Div. 113 
Had it been disclosed here that the prosecutor had 
recommended, and the State’s witness received, favorable 
treatment in the form of a conditional dismissal of a crim- 
inal charge against her, and that at the time she testified 
she was still in the process of achieving a complete dis- 
missal of such charge, defendant could have attacked her 
credibility by suggesting a possible motive for her testi- 
mony; due process requires that the State disclose infor- 
mation it possesses material to the defense, even where it 
concerns only the credibility of a State’s witness. State v. 
Spano. Supreme Ct. 238 
The trial court committed fundamental error in its re- 
fusa] to conduct or permit a further examination of the first 
juror in the circumstances here; the obvious and practical 
way to handle the situation of a prospective juror having 
connections with a party or witness that might possibly 
affect impartiality is to excuse the juror by consent at the 
outset, with that course suggested by the judge if counsel 
do not propose it, and, if that arrangement is rejected, the 
trial judge should proceed with supplemental interrogation, 
or permit counsel to do so in his discretion, to test the 
legitimacy or necessity of excuse for cause. State v. Dea- 
tore. Supreme Ct. 358 
Respondent has had a fair and meaningful hearing and 
his constitutional due process rights have been protected 
and preserved in these disciplinary proceedings, nor, con- 
trary to his assertion, is there a denial of due process be- 
cause no appeal is possible from the Supreme Court’s 
decision. In re James Logan, Jr., an attorney at law. 
Supreme Ct. 479 
The Coastal Area Facility Review Act contains reason- 
ably adequate standards to guide the agency involved and 
is otherwise constitutional. Toms River Affiliates v. Dept. 
of Environmental Protection. App. Div. 517 
To require a developer to comply with local zoning reg- 
ulations pertaining to land use and also to comply with use 
regulations designed to protect the State’s environmental 
resources is not violative of any constitutional mandate. 
Toms River Affiliates v. Dept. of Environmental Protec- 
tion. App. Div. 517 
Fundamental fairness demands an opportunity to test 
the trustworthiness of evidence adduced before an ad- 
ministrative agency and to explain or rebut it; assuming 
that the planning board’s adverse recommendation here 
was within its authority, improperly submitting it to the 
board of adjustment for consideration in the use-variance 
hearing constituted an intrusion that the applicant would 
be unable to meet effectively in the absence of an oppor- 
tunity to cross-examine the author of the accompanying 
report. Sander v. Warren Twp. Planning Bd. App. Div. 607 
For the guidance of courts that will be ordering restitu- 
tion in future cases, the amount and manner of payment 
of reasonable restitution is a matter for the judgment of 
the sentencing judge; due process is satisfied by affording 
the defendant a hearing on the amount of restitution, as 
prescribed in In re D.G.W., and where there is a factual 
basis in the record to support the court’s determination; 
the condition of probation (within the reach of the ‘‘state- 
ment of reasons’’ rules) should be reasonable and just. 
State v. Harris. Supreme Ct. 665 
The presumed fact in the ordinance (parental respon- 
sibility for delinquent acts of the child) does not flow na- 
turally from the proved fact (a second adjudication of 
delinquency within one year), and the ordinance must be 
struck down because of its failure to comport with due 
process. Doe v. City of Trenton. App. Div. 887 
This ordinance, which gives the unfettered right to 
upland owners to say who shall be allowed (for commercial 
purposes) on the beach, is patently unconstitutional. Ara- 
bia v. Zisman. Chan. Div. 920 
The precise issue is not necessarily whether plaintiff 
has been deprived of a constitutional right, but whether a 
basic, unquestioned right existed of which defendants were 
chargeable with notice; the law in 1974 was such that it 
cannot be said that the individual college administrators 
reasonably should have known that their termination of 
the teacher’s contract would violate a clearly established 
due-process right to a hearing. Endress v. Brookdale Com- 
munity College. App. Div. 1017 
One is sentenced to the State Prison and not to a par- 
ticular component thereof; inmates are transferred be- 
tween institutions by administrative action, and there is 
no denial of due process when such transfer is accom- 
plished without a prior hearing. Rocca v. Groomes. App. 
Div. : : Peer 1024 
If there is proof of bias or partiality on the part of the 
hearing tribunal, a hearing before it would violate consti- 





tutional guarantees of due process; while normal statutory 
and administrative procedure is not lightly interfered with, 
on the record here, plaintiffs should be afforded a prelim- 
inary hearing where a determination can be made as to 
whether the board, or a quorum thereof, can properly 
hear and determine the charges. Nero v. Camden County 
Bd. of Chosen Freeholders. App. Div. 1048 


Equal Protection 
The City of Newark residency requirements, from which 
are excluded by statute ail police and firemen (approxi- 
mately 25% of the City’s employees), are constitutionally 
invalid and unenforceable. Trainor v. City of Newark. 
Chan. Div. 214 
The minimum-age requirements set forth in the New Jer- 
sey Constitution relate to the State’s interest in maintain- 
ing the integrity of the ballot by ensuring competent 
candidates; in this context, the requirements are reason- 
able; they fall with equal weight on all voters and do not 
permanently exclude any candidate. Wurtzel v. Falcey. 
Supreme Ct. 222 
The holding of Neptune City v. Avon is extended to in- 
clude the view that, where there is a municipal beach and 
facilities previded in conjunction therewith that have both 
been dedicated to the general public’s use, then such 
beach, ocean and facilities must be open to ali on equal 
terms. Stanley C. Van Ness, Pub. Advocate v. Borough of 
Deai. Chan. Div. 253 
A municipal beach club—that is, a beach club operated 
by a municipality that lies adjacent to the trust lands— 
may not limit membership to residents only, even if access 
is proviced to the public for use of the trust lands; such 
a limitation on membership is both ultra vires and viola- 
tive of equal protection under the New Jersey Constitution. 
stanley C. Van Ness, Pub. Advocate. v. Borough of Deal. 
Chan. Div. 253 
N.J.A.C. 12:18-2.10(c) furthers the legislative intent that 
an employee covered by a private plan should not be per- 
mitted to obtain benefits from the State Temporary Dis- 
ability Plan, and a claim that the regulation invidiously 
ciscriminates against the private plan here by requiring 
it to pay a part-time employee the entire amount she would 
have received had all her employment been covered under 
the State plan is without merit. Snedeker v. Bd. of Review, 
Div. of Employment Sec’y, Dept. of Labor and Industry. 
App. Div. - 438 
The current system of distributing fiscal burdens whereby 
the counties are required to pay for residual costs of oper- 
ation of the courts, prosecutor’s offices, juries, probation 
departments and welfare programs does not violate equal 
protection or due process nor does it violate the implicit 
premise of local government. Bonnet v. State of N.J. Law 
Div. ashity Se 586 
The governmental interest in establishing regulations to 
ensure a plentiful supply of game animals for consumption 
and sport is suitably furthered by placing a degree of 
regulatory control in the hands of a Fish and Game Coun- 
cil composed of sportsmen, farmers and commercial fisher- 
men; opening the Council’s membership to persons with 
differing philosophies might reflect the art of public rela- 
tions, but it is not a constitutional necessity. The Humane 
Society of the U.S., N.J. Branch, Inc. v. N.J. State Fish 
and Game Council. Supreme Ct. 672 
Provisions of Unemployment Compensation Law that 
deny unemployment benefits for eight weeks surrounding 
termination of pregnancy but allow disability benefits for 
the same period are constitutional. Attorney General’s 
Formal Opinion No. 4 - 1976. 680 
Federal Unemployment Program, which denies unem- 
ployment benefits during eight weeks surrounding preg- 
nancy without corresponding eligibility for disability bene- 
fits, is unconstitutional. Attorney General’s Formal 
Opinion No. 4 - 1976 680 
Pasadena City Board of Education v. Spangler. U.S. 
Supreme Ct. 789 
Massachusetts Bd. of Retirement v. Murgia. U.S. Su- 
preme Ct. 789 
Legislative classifications based on sex are inherently 
suspect and subject to strict judicial scrutiny. Palagonia 
v. City of Newark. Chan. Div. 817 
Since defendants have failed in their burden of showing 
countervailing equity or policy consideration of sufficient 
compulsion to outweigh the very basic proposition that a 
female wage-earner has a constitutional right to expect 
that her earnings will produce the identical benefits for her 
family as do the earnings of a man, those sections of N.J. 
S.A. 43:13-22.20 and -22.3 requiring proof of a widower’s 
dependency are ordered excised. Palagonia v. City of New- 
ark. Chan. Div. ee: 817 


Freedom of Expression 
The cases before Ginsburg v. New York, as well as its 
progeny, have consistently allowed the state to be more 
strict in its regulations of obscene materials that are 
circulated among minors, and N.J.S.A. 115-1.7 and -1.8(a) 
comport with the constitutional limitations set out in Miller 
v. California and State v. DeSantis. State v. Seigel. Law 
Div. 467 
It cannot be said on the record here that defendants’ 
picketing activities are obviously designed to coerce and 
intimidate plaintiff into settling their claims for money 
damages; plaintiff is not entitled to the extraordinary 
remedy of an injunction in this delicate area of conflict 
between the right of free expression and the right to con- 
duct one’s business without being subject to conduct with 
potential for economic harm. Pebble Brook, Inc. v. Smith. 
Chan. Div. ae ' 632 
Greer v. Spock. U.S. Supreme Ct. 740 
The ‘good-faith defense’ or qualified immunity stand- 
ards discussed in Wood v. Strickland are applicable to the 
conduct of college administrators and trustees affecting 
the rights of faculty members; careless disregard or 
negligent ignorance of clear, well-established constitutional 
rights, such as freedom of speech and freedom of the press, 
will not insulate these defendants from liability. Endress 
v. Brookdale Community College. App. Div. 1017 
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CONSTITUTIONAL LAW 


Freedom of Expression, Cont’d 

The remedy of specific performance was appropriate 
here, where plaintiff's employment as a college faculty 
member was terminated improperly because of her exer- 
cise of First Amendment rights of free speech and press. 
Endress v. Brookdale Community College. App. Div... 1017 


Freedom of Religion 
Ranged against the State’s interest in the preservation 


of life, the impingement of religious belief, much less - 


religious ‘‘neutrality” as here, does not reflect a constitu- 
tional goer in the circumstances at least of this case; 
moreover, an independent parental right of religious free- 
dom to support the relief requested is not recognized. In 
re Karen Quinlan. Supreme Ct. 305 


The statute giving camp-meeting associations the author- 
ity to establish a municipal court is unconstitutional as a 
violation of the First Amendment; the Ocean Grove Muni- 
cipal Court, not being lawfully established, was without 
jurisdiction over the motor vehicle charges here. State v. 
Celmer. Monmouth County Ct. oe 929 


Full Faith and Credit 

The circumstances surrounding jurisdiction as originally 
acquired and exercised by the Florida court (though un- 
assallable by virtue of an appearance and participation in 
the proceedings) bear upon the inquiry of whether there is 
a “special equity” justifying abstention by another court; 
under the circumstances here, a determination of custody 
by the courts of New Jersey will be in the best interests 
of the child and will not offend principles of comity and 
judicial statesmanship. Mrowczynski v. Mrowczynski. App. 
Div. hee ... 841 


Right to Counsel 

The trial court committed prejudicial error in permitting 
use of defendant’s prior adult conviction for armed rob- 
bery where he was unrepresented by counsel at the ‘‘per- 
functory” proceeding in which the North Dakota juvenile 
court waived jurisdiction of the offense and permitted him 
to be tried as an adult. State v. Lueder. App. Div. 23 

The prosecutor’s office impermissibly interfered here 
with defendant’s access to legal advice and consultation 
and defendant is entitled to the benefit of any reasonable 
doubt as to whether, had that interference not taken place, 
he would have given the State the incriminating state- 
ments. Sate v. Stein. Supreme Ct. 602 


The fact that defendant was himself a lawyer does not 
cerogate from his right of counsel and his right to com- 
plain of unconstitutional impairment of deprivation of that 
right. State v. Stein. Supreme Ct. 602 


Geders v. U.S. U.S. Supreme Ct. 740 


The right of an indigent defendant to pursue an appeal 
does not give him the right to be represented by a lawyer 
of his own choice; since defendant has waived his right to 
have the court appoint the Public Defender to represent 
him, he has waived his right to insist that a transcript of 
the trial be furnished him at public expense. State v. Mor- 
CBSUCI UAW IV sconce fecha fans phlei etes ee a areas Bzbiok Pe 783 


The trial judge properly refused defendant’s request that 
the court direct the prosecutor or his own attorney to call 
a witness, and, even if defendant’s request be interpreted 
as being for permission to call the witness himself, it was 
not an abuse of discretion to refuse the permission; when 
a defendant represented by counsel seeks to participate in 
the conduct of the case, he may do so only with the per- 
mission of the court, and such joint action is to be avoided 
wherever possible. State v. Pratts. App. Div. 1070 


The trial court’s decision here not to involve itself in 
what was purely a matter of trial strategy was quite cor- 
rect under the circumstances. State v. Pratts. Supreme 
Ct. 1070 


The right of an objector to representation by counsel 
under N.J.S.A. 40:55-44 carries with it the right to a rea- 
sonable time to engage counsel; although error was com- 
mitted here, it was harmless, since substantial justice was 
done. Woodland Civic Ass’n v. Brick Homes, Inc. Law 
Div. 1073 

The use cf an investigator who (because of a conflict of 
inte: -est) would curtail the scope of his investigation could 
negate the right of a de fendant to have adequate and 
cffective legal services; the same standard should be 
applied to an investigator as to an attorney in a dual 
representation case: would he be forced to compromise 
his investigation on behalf of one defendant in order to 
shield the defense strategy of the other? — here, the 
defenses were not in conflict with each other, and there 
was no abuse of discretion in the denial of the mistrial 
motion. State v. Canery. App. Div. 1159 


Right to Privacy 

The State’s interest in the preservation of human life 
weakens and the individual’s right to privacy grows as 
the degree of bodily invasion required by medical pro- 
cedures increases and the prognosis for recovery dims; 
ultimately, there comes a point at which the individual’s 
rights overcome the State interest, and the grossly in- 
competent patient’s right of privacy may be asserted or 
her behalf by her guardian under the peculiar circum- 
stances present here. In re Karen Quinlan. Supreme Ct. 305 


Privacy And Law Enforcement by William F. Hyland 529 


The broad delegation of police power in N.J.S.A. 40:48-2 
gives municipalities a general power to adopt financial 
disclosure ordinances, and the right of privacy may be 
limited by the right of the public to acquire knowledge of 
all facts relevant to the performance or potential perform- 
ance of its public officials. Lehrhaupt v. — App. 
Div. 627 


To interpret N.J.S.A. 2A:65A-1 et seq. to empower a non- 
sectarian non-profit hospital to refuse to permit its facili- 
ties to be used for elective abortions would clearly con- 
stitute state action, and for the State to frustrate the 


right to an abortion during the first trimester would be 
violative of the constitutional guarantee; accordingly, the 
“conscience law” is not construed to be applicable to 
non-sectarian non-profit hospitals. Doe v. serial Hos- 
pital Ass’n, Inc. Supreme Ct. .... Eta cdeceene . 1105 


Right to Travel 

The right to travel is not absolute, and must be con- 
sidered in connection with the State’s duty to promulgate 
measures directed towards the safe use of its highways; 
the ban on hitchhiking is sufficiently related to the goal of 
highway safety to withstand defendant’s constitutional 
challenges. State v. Trotwood. Law Div. 964 


Standing 

Although generally a litigant may assert only his own 
constitutienal rights, the father’s interests here are real 
and adverse and he raises questions of surpassing im- 
portance; manifestly, he has standing to assert his daugh- 
ter’s constitutional rights, she being incompetent to do so. 
In re Karen Quinlan. Supreme Ct. 305 


CONSTITUTIONAL LAW, STATE 

A defendant is under no obligation to volunteer to the 
authorities at the first opportunity the exculpatory story 
he later tells at his trial, and he cannot be penalized 
directly or indirectly if he does not; attempted impeach- 
ment of a defendant’s exculpatory testimony through 
cross-examination about his silence and failure to volun- 
teer is improper as a matter of state law; this rule is not 
to be given retroactive application except as tu cases 
where direct review is pending or remains available as of 
April 13, 1976. State v. Deatore. Supreme Ct. 358 


The continuation of the existing unconstitutional system 
of financing the schools into yet another school year can- 
not be tolerated and, accordingly, shall be enjoined; the 
injunction will not become effective if timely legislative 
action is taken providing for the funding of N.J.S.A. 
18A:7A-1 et seq. for the school year 1976-77, effective July 
i, 1976, or upon any other legislative action effective by 
that date providing for a system of financing the schools in 
compliance with the education clause of the state constitu- 
tion. Robinson v. Cahill. Supreme Ct. pearoni a oe 


The remedy of impeachment, while not exclusive of 
other remedies exerted for the public good, is exclusive as 
the remedy to be exerted for the removal of a sheriff, who 
is a constitutional officer, from office. Shusted v. Coyle. 
Law Div. » .. 575 


Provisions of Seeeaiiaueal Cinneanatiin Law that 
deny unemployment benefits for eight weeks surrounding 
termination of pregnancy but allow disability benefits for 
the same period are constitutional. Attorney General’s 
Formal Opinion No. 4 - 1976 680 


A legislative pension system is not per se unconstitu- 
tional, and may be valid even if it does not provide a uni- 
form pension for all legislators; it is sufficient that the 
method of calculation and payment of pensions be uni- 
formly applicable to all legislators. Chamber of Com- 
merce of Eastern Union County v. Leone. Chan. Div. .. 720 


The Legislative Pension Act should be viewed as pro- 
viding that each year a legislator receives additional com- 
pensation in the form of a right to a pension to be computed 
and ultimately paid according to a statutory formula which 
is not subject to increase; so viewed, the Act is not un- 
constitutional under N.J. Const. Art. IV, sect. IV, para- 
graphs 7 and 8. Chamber of Commerce of Eastern Union 
County v. Leone. Chan. Div. 720 


The law appropriating monies to provide legislators with 
district home offices provides for a legitimate expenditure, 
rather than an improper allowance or emolument, and 
does not violate the New Jersey Constitution. Chamber of 
Commerce of Eastern Union pian v. Leone. Chan. 
Div. 720 


An act is not invalid because it does not work very well; 
the Automobile Reparations Reform Act, as a whole and 
on the reeord here, does not offend the Constitution. Ry- 
beck v. Rybeck. Law Div. 774 

There is no constitutional infirmity or impropriety in the 
residence requirements of N.J.S.A. 11:22-7. Mandelbaum 
v. N.J. Dept. of Civil Service. App. Div. 826 


The protections of the state constitution’s guarantee of 
free speech are coterminous with those of the First Amend- 
ment, and the New Jersey Constitution provides no grounds 

here for avoiding the decision in Laird v. Tatum. Anderson 
v. Sills. Chan. Div. 953 

1976 Assembly Concurrent Resolution No. 126, which 
deals with casino gambling in Atlantic City, to be on the 
ballot November 1976, is not the same or substantially the 
same as ACR-128, which was defeated in 1974, and there- 
fore is constitutional under Article IX, paragraph 7 of the 
New Jersey Constitution. Young v. Byrne. Law Div. — 1002 

Whether taxation or an exercise of the police power, 
the Private Nonvested Pension Benefits Protection Tax 
Act is unconstitutional if it constitutes special legislation, 
since no notice, as required by N.J.S.A. 1:6-1 et seq., pre- 
ceded its passage. Raybestos-Manhattan, Inc. v. Glaser. 
Chan. Div. 1028 

There is no rational basis justifying a classification that 
safeguards the invested pension benefits of employees of a 
firm employing 500 persons while excluding from its pro- 
tection employees of firms employing fewer persons, and 
the Private Nonvested Pension Benefits Protection Tax 
Act is violative of the special-legislation prohibitions of the 
New Jersey Constitution. ee re Inc. v. 
Glaser. Chan. Div. 1028 


CONSUMER FRAUD 

The true test tor contribution is joint liability, not joint, 
common or concurrent wrongs, and the seller of home, 
real estate broker and termite service company are jointly 
liable to the buyer of property for termite damage not- 
withstanding that liability of seller and broker arises out 
of common-law principles while liability of service com- 
pany was based on a violation of the New Jersey Consumer 
Fraud Act. Neveroski v. Blair. App. Div. ......... 686 
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The existence of a well-established forum wherein plain- 
tiffs may obtain redress for any excess charges paid to a 
public utility militates against the assertion that the Con- 
sumer Fraud Act applies to public utilities; the consumers 
here have adequate administrative recourse to the PUC, 
coupled with a right to judicial review tnereafter. Daale- 
man Vv. Elizabethtown Gas Co. Law Div. .............. 863 


CONTEMPT 

The proceeding below was patently deficient for the pur- 
pose of a contempt citation; unlike an action seeking the 
aid of the court in the enforcement of litigant’s rights, a 
contempt proceeding may only be instituted by the court 
upon an order for arrest or an order to show cause speci- 
fying the acts or omissions alleged to have been contuma- 
cious; the action is not captioned in the civil cause but 
under its own entitlement, which must name the person 
or persons charged, and the charge is prosecuted by one 
specially appointed by the court from a limited class. 
Lusardi v. Curtis Point Property Owners Ass’n. App. 
Div. 

Although circumstances can support both a a charge cae 
contempt under R. 1:10-2 and an application for aid to the 
litigant for enforcement of his private rights under R. 
1:10-5, the actions should not be tried together. Lusardi v. 
Curtis Point Property Owners Ass’n. App. Div. 00 

Prosecution for criminal contempt is universally recog- 
nized as particularly appropriate in the case of those, in- 
cluding public officials, who have willfully violated court 
orders or judgments in the nature of mandamus requiring 
the performance of duties imposed by law. Essex County 
Bd. of Taxation v. City of Newark. App. Div. 415 

A court may not, as the trial court did here (by author- 
izing seizure of moneys belonging to the municipality and 
ordering its application to payment of the cost of the 
revaluation and tax-map contracts) ignore the legislatively 
declared public policy that an appropriation by the munici- 
pality’s governing body precede any disbursement of mu- 
nicipal funds; the trial court has full power through con- 
tempt proceedings to compel the required appropriation to 
be made. Essex County Bd. of Taxation v. City of New- 
ark. App. Div. 415 

Defendant’s conduct in sending an abusive and vulgar 
leiter to the court clerk constituted a contempt. State v. 
Sax. App. Div. 418 

Contempt is not a disorderly persons offense and N.J. 
S.A. 2A:169-4 is not controlling on the question of what 
fine may be imposed on an individual found guilty in a 
summary contempt proceeding; the $1,000 fines imposed 
here on individual striking teachers are expressly author- 
ized by In re Buehrer. In re The Parsippany-Troy Hills Ed- 
ucation Ass’n. App. Div. 584 

In a penal or criminal contempt proceeding, the judg- 
ment must be a finite sentence fixing punishment for de- 
fendant’s prior contemptuous conduct; if further acts of 
contempt are committed, prosecution and punishment 
therefor are available only in proceedings thereafter to be 
instituted charging such new violations. In re The Par- 
sippany-Troy Hills Education Ass’n. App. Div. 584 

An escape is a contempt of the court ordering the con- 
finement and, while in such contempt, defendant is not 
entitled to relief at the hands of the court. State v. Prince. 
App. Div. 607 

Before a judge makes a contempt determination, the 
accused should be permitted to speak. In re De Carlo. 
App Div. 705 

Any order governing the conduct of an attorney must be 
reasonable and plausible; the trial judge’s order here that 
defendant wear ‘“‘appropriate courtroom attire’? was too 
vague to be the basis of a contempt conviction. In re 
De Carlo. App. Div. 705 

A defendant charged with contempt under R. 1:10-2 
must be afforded all of the rights of one charged with a 
crime (except the right to indictment and tria! by jury), 
including the right to have the order to show cause itself 
specify the acts or omissions alleged to have been con- 
tumac ious; moreover, the order to show cause must clear- 
ly indicate that it involves a true contempt proceeding and 
not, as here, supplemental relief to the litigant. Zoning Bd. 
of Adjustment of Green Brook v. Datchko. App. Div. 886 








CONTRABAND 

Where there is an acquittal or dismissal of the charges, 
N.J.S.A. 2A:152-10 controls; accordingly, the seizure of the 
money here in connection with the arrest of defendant for 
gambling charges would not give rise to a prima facie 
ease that the money is contraband and, as prima facie 
owner of it under the circumstances here, defendant was 
not required to demonstrate that it was not contraband; 
he is entitled to the money but not to interest thereon. 
State v. Rodriquez. App. Div. ; .. 315 


CONTRACTORS 


There are undisputed facts in the record here that 
would compel a reasonable fact-finder to conclude that 
the contractor ratified the actions of its sub-contractor 
with respect to the checks in question, and summary judg- 
ment was therefore properly entered against the plaintiff 
contractor. Thermo Contracting Corp. v. The Bank of 
New Jersey. Supreme Ct. ... 247 

Where delay in the completion of a large and complex 
road construction project was caused by defects in plans 
prepared by the State, the contractor is entitled to dam- 
ages for such delay, even though a no-damage-for-delay 
clause, general in nature, was incorporated in the contract. 
Buckley & Co., Inc. v. State of New Jersey. Law Div. 638 

While N.J.S.A. 2A:44-80 does require an owner to pay 
stop-notice claimants in the order in which notices have 
been filed, this duty does not and cannot arise unless other 
elements of the statutory scheme are fulfilled, and the 
rights of the stop-notice claimant can rise no higher than 
the rights of the general contractor (unless the owner has 
acted in violation of his duty in contravention of the dic- 
tates of N.J.S.A. 2A:44-85). Int’l Telephone & Telegraph 
Corp. v. Envirco Services, Inc. App. Div. senses e ee 1000 
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CONTRACTS 


While the contractual relation here of manufacturer and 
exclusive territorial distributor continued between the 
parties, an obligation of reciprocal good-faith dealing sim- 
ilarly persisted between them; defendant’s selfish with- 
holding from plaintiff of its intention to seriously impair 
its distributorship, although knowing that plaintiff was 
embarking on an investment substantially predicated upon 
its continuation, constituted a breach of the implied cov- 
enant of dealing in good faith and must be given sub- 
stantial weight in determining the reasonableness of the 
period of notice of termination of the distributorship in 
order to determine the damages to be awarded. Bak-A- 
Lum Corp. of America v. Alcoa Building Products, Inc. 
Supreme Ct. 121 

The recognizance of bail constitutes a contract and, 
where executed by a surety, amounts to a contract between 
that surety and the State; any proceeding short of convic- 
tion or acquittal does not operate to discharge a surety 
absent a specific order of the court or a proper surrender 
of the defendant into custody, and suspension of proceed- 
ings under a pretrial diversionary program, either by 
rule or by statute, does not constitute contractually a 
“final determination” operating to discharge a surety. 
State v. Rice. Law Div. 177 

Provisions in mortgage loan commitment that it would 
‘automatically expire” unless loan closed by stipulated 
date and that loan would be disbursed only upon ‘“‘final 
inspection” did not impliedly make time of the essence or 
entitle lender to refuse to close here, where building was 
over 95% completed. Selective Builders, Inc. v. Hudson 
City Savings Bank. Chan. Div. 253 

Exculpatory clause in protective fire alarm signaling 
system contract is not invalid as an unconscionable agree- 
ment or on the basis that affects the public interest. Abel 

Holding Co., Inc. v. American District Telegraph Co. Law 
Div. 296 

The solicitation approach of plaintiff, in the light of estab- 
lished hostility to “‘heir-hunting”’—aside from any con- 
sideration of whether its activities constituted an unlaw- 
ful practice of law—leads to the conclusion that those 
activities are inimical to the public policy of protecting 
beneficiaries of estates from imposition and unnecessary 
expense; the illegality here that renders the contract void 
goes to the main body of the agreement. Int’l Tracers of 

America Inc. v. Rinier. App. Div. 568 

The check and letter here must be read together as con- 
stituting an offer to settle the dispute for $100, and the 
depositing of the check constituted the acceptance of this 
offer; once the check was deposited by plaintiff, no matter 
what alterations he made on its reverse side, an accord 
and satisfaction was reached. A. G. King Tree Surgeons 

v. Deeb. County Dist. Ct. 687 

Plaintiff’s grievance is founded upon the breach of con- 
tract between the parties—a contract that creates no spe- 
cial relationship or duty beyond that arising out of any 
commercial transaction—and punitive damages are not 
recoverable against the breaching party. Sandler v. Lawn- 

A-Mat Chemical & Equipment Corp. App. Div. 764 

The Contractual Liability Act was intended to limit the 
contractual claims of public, as well as private, entities, 
and plaintiff housing authority was obliged to comply with 

N.J.S.A. 59:13-10. Newark Housing Auth. v. Sagner. App. 

Div. 801 

Generally, delays occasioned by strikes do not excuse the 
nonperformance of contracts; however, competent parties 
bargaining at arm’s length may make their own binding 
stipulations, unless some strong public policy operates as 

a bar, and the strike clause in the contract here is valid 

and enforceable. Curtis Elevator Co., Inc. v. Hampshire 

House, Inc. Law Div. 80 

One obvious purpose of the exception in N.J.S.A. 40A:4- 
44 is to provide the governmental body with a reliable 
estimate of the total cost of a project for use in fixing the 
amount of the capital budget required to be adopted prior 
to contracting or issuing bonds for the work of construc- 
tion itself; the word “preliminary” describes only ‘“ex- 
pense,” not “plans, specifications and estimates,” and the 
recovery here by plaintiff does not offend anything con- 

tained in N.J.S.A. 40A:4-44. Manning Engineering, Inc. v. 

Hudson County Park Comm’n. Supreme Ct. 865 

Where, as here, inquiry by the contractor about the 
status of rights of way that the State was required to 
furnish brought forth a representation that there was no 
problem, the ‘‘no damage” clause in the contract does not 
bar recovery by the contractor for the overhead and 
ordinary profit lost as a result of the failure of the State to 
provide access to property upon which the contractor had 

to perform work. Franklin Contracting Co. v. State of N.J. 

App. Div. 1112 


CONTRIBUTION 


The insurance carrier knew, or should have known, 
that there was a potential here for a claim for contribu- 
tion because of the language in the release from plain- 
tiff to third-party defendant reserving the right to sue 
third-party plaintiff; the right of contribution is not 
covered by the release and it does not prevent third- 
party plaintiff from asserting such right against third- 
party defendant. Kuna v. Hollman. Law Div. 162 

The true test for contribution is joint liability, not joint, 
common or concurrent wrongs, and the seller of home, reai 
estate broker and termite service company are jointly 
liable to the buyer of property for termite damage notwith- 
standing that liability of seller and broker arises out of 
common-law principles while liability of service company 
was based on a violation of the New Jersey Consumer 
Fraud Act. Neveroski v. Blair. App. Div. 686 


CORPORATIONS 

Voiding corporate signatures that are unsupported by 
some evidence that the person signing was properly author- 
ized unduly burdens corporate taxpayers, who are equally 
affected by the bond ordinance and who should benefit 
from the referendum provision without resort to cumber- 
some steps to qualify; the inclusion of street names and 
numbers on the petition affords the township clerk the op- 


portunity to verify the signatures against the tax rolls, and, 
to the extent that this is so, a presumption of validity 
should attend the petition absent any facial irregularity. 
Retz v. Mayor and Council of Twp. of Saddle Brook. Su- 
preme Ct. : 265 

Three members of the Court vote to affirm substantially 
for the reasons expressed by the Appellate Division, 133 
N.J. Super. 99 (1975), and three members of the Court 
would reverse for the reasons expressed in the separate 
opinion of Justice Mountain; the Court being equally di- 
vided, the judgment of the Appellate Division is affirmed. 
Trap Rock Industries, Inc. v. Sagner. Supreme Ct. 291 

Titles 15 And 16 Analyzed, N.J.S.B.A. Corporate and 
Business Law Section, Committee on Corporate Laws 617 

Limited-dividend non-profit housing corporations are ex- 
empt from payment of the New Jersey real estate transfer 
tax. New Ark Cooperative, Inc. v. Stalks. Law Div. __ 674 

Liability for the tort of a predecessor corporation may 
be imposed upon a corporation where there has been a 
merger or a consolidation, and a de facto merger will also 
operate to impose liability; the most relevant factor is the 
degree to which the predecessor’s business entity remains 
intact. Joseph Wilson v. Fare Well Corp. Law Div. 718 

Where some control over the product is given to the 
successor corporation, or it becomes aware of a defect 
in the product of the predecessor corporation, there is an 
independent ground for liability for injuries thereafter 
caused by that product. Joseph Wilson v. Fare Well Corp. 
Law Div. 718 

The requirement that the plaintiff in a derivative action 
must have been a shareholder at the time of the transaction 
of which he complains is subject to the continuing-wrong 
exception, which enables plaintiff to maintain a derivative 
action where, as here, ownership (or membership) status 
was obtained at a time when the alleged wrong may be 
considered to have been still in effect. Valle v. North Jer- 
sey Automobile Club. App. Div. 759 

Gould v. American-Hawaiian Steamship Co. 3rd Circ. 789 

Since the real nature of the case here was a dispute 
between the two principals, rather than a derivative action 
on behalf of the corporate entity, the application for coun- 
sel fees must be denied. 68th Street Apts., Inc. v. Lauri- 
cella. Law Div. 850 

In a business venture such as the one here, the stock- 
holders occupy a position of joint venturers and partners, 
although the only common-sense view is that the principals 
intended their relationship not to be one from which either 
could withdraw at will before completion of the project, 
but one rather to which each committed himself until the 
building was completed. 68th Street Apts., Inc. v. Lauri- 
cella. Law Div. e 850 


COSTS 

The discovery rules relating to the kind of materials here 
sought by a movant contemplate that he will pay the 
reasonable expenses incident to obtaining and reproducing 
them, including reasonable charges for the time, effort 
and reproduction cost involved; where, as here, the reason- 
ableness of the charges is challenged, the court should 
require that the proofs supporting the charges be set forth 
in detail so that an appropriate decision can be made. 
Smithey v. The Johnson Motor Lines. App. Div. 586 


COUNTIES 
The major difficulty with the County’s case for a rate 
increase for use of its refuse disposal sites is that it failed 
to initially establish a rate base as a foundation for a 
reasonable rate of return; furthermore, the PUC’s Uni- 
form System of Accounts for Solid Waste Collection and 
Disposal Utilities does not contemplate the amortization of 
costs of acquisition of real estate or site preparation as an 
expense item. Bergen County v. Bd. of Public Utility 
Comm’rs. App. Div. 102 
Expenditure of State aid monies under both chapters 13 
and 14 of Title 27 on the County Aid Program is premised 
on full compliance with Department of Transportation 
specifications as to materials and the design of construc- 
tion, and no State aid funds shall be expended on a project 
in the absence of strict conformity to standards and speci- 
fications approved by the Department. Attorney General’s 
Formal Opinion No. 26 - 1975. 166 
N.J.S.A. 27:19-1 et seq. does not ground an action against 
the county that builds or maintains a bridge insofar as 
concerns the condition of the bed of the stream at places 
other than where it passes under the bridge or through the 
culvert therein and, although it would appear that the coun- 
ty may have lawful authority to effect the improvements 
directed by the injunction ordered below, this authority 
is clearly permissive and imposes no affirmative duty on 
the county. Ades v. Mayor and Council of the Borough of 
Deal. Supreme Ct. 178 
The county-county detective relationship is that of em- 
ployer-employee for certain administrative and remunera- 
tive purposes and a detective is a county employee who 
carries out his functions as such for the prosecutor; this 
status satisfies the definition in the policy of the county’s 
carrier, which is under a duty to defend the suit here since 
the allegations in the complaint include negligence, which 
clearly falls within the coverage. Dunne v. Fireman’s Fund 
American Ins. Co. Supreme Ct. 248 
the current system of distributing fiscal burdens where- 
by the counties are required to pay for residual costs of 
operation of the courts, prosecutor’s offices, juries, proba- 
tion departments and welfare programs does not violate 
equal protection or due process nor does it violate the 
implicit premise of local government. Bonnet v. State of 
N.J. Law Div. 586 
The board of chosen freeholders here has not been 
charged with, and the record does not reveal, fraud or 
palpable abuse of discretion in failing to widen the road 
or to set a schedule for the performance of this work; the 
trial court was without judicial warrant to enter an order 
compelling the planning board or the county to either con- 
demn or purchase the land and pay plaintiff the fair value 
thereof. 181 Incorporated v. Salem County Planning Bd. 
App. Div. 606 
The post of county counsel is a public office for the pro- 
tection cf all of the citizens of the county and not solely 
for the benefit of the freeholders elected to govern that 





county, and the county counsel cannot be removed from 
office before the expiration of his statutory three-year 
term absent good cause. Pillsbury v. Bd. of Chosen Free- 
holders of Monmouth County. App. Div. . ..... 608 

In the usual case in which permissive joinder is allowed, 
there has been an emphasis on wrongdoing by multiple 
defendants that is pursuant to a common purpose or part 
of a singie scheme; the problem plaintiffs must overcome 
is that prisoners in one county’s jails have claims that can 
be asserted only against defendant sheriffs, wardens, etc. 
in that county and not in others. MacNeil v. Ann Klein. 
App. Div. 686 

The county here has the power to abolish the county wel- 
fare board as it presently exists pursuant to the powers 
bestowed on it by the Optional County Charter Law. Amer- 
ican Federation of State, County and Municipal Employees 
v. Hudson County Welfare Board. Chan. Div. 69 

One obvious purpose of the exception in N.J.S.A. 40A:4-44 
is to provide the governmental body with a reliable esti- 
mate of the total cost of a project for use in fixing the 
amount of the capital budget required to be adopted prior 
to contracting or issuing bonds for the work of construction 
itself; the word ‘“‘preliminary’’ describes only ‘‘expense,”’ 
not ‘‘plans, specifications and estimates,”’ and the recovery 
here by plaintiff does not offend anything contained in N.J. 
S.A. 40A:4-44. Manning Engineering, Inc. v. Hudson County 
Park Comm’n. Supreme Ct. .. ee eee 865 

The Optional County Charter Law does not confer upon 
a county governing body operating thereunder the author- 
ity to transfer functions of the county board of taxation, 
since the board of taxation is an agency of the State gov- 
ernment. Attorney General’s Formal Opinion No. 17 - 
1976. : xy 943 

A county board of freeholders is precluded under both 
the Optional County Charter Law and the State law cre- 
ating county mosquito extermination commissions from 
altering or abolishing the structure of such a commission. 
Attorney General’s Formal Opinion No. 22 - 1976 1030 


COURTS 

The North Carolina court was a “‘court of competent 
jurisdiction” as used in section 5 of the Guarantee Act, 
and its determination that an insurance company was in- 
solvent triggered the mechanism of the Act; therefore, the 
actions of the Commissioner of Insurance are affirmed. 
N.J. Property-Liability Ins. Guaranty Ass’n v. Sheeran. 
UNO CEDIU Ss oe os hon ee ern tab eee ea NaN cease toda 86 


CREDIT 

In order to be protected by their qualified privilege, 
credit-reporting agencies’ honest, good-faith belief in the 
truth of their reports must be predicated on reasonable 
grounds; in making that determination, consideration will 
be given to whether the information has been obtained 
from a reliable source, and whether the investigation and 
evaluation of such information were reasonable under the 
circumstances. Krumholz v. TRW, Inc. App. Div. 760 


CREDITORS’ RIGHTS 
In the Matter of Santesse. U.S. Dist. Ct. N.J. 55 
While policy considerations here preclude partition either 
in kind or by sale, plaintiff (who purchased from the trus- 
tee in bankruptcy the husband’s interest in the family 
home) is nonetheless entitled to the alternative equitable 
remedy of an accounting from the wife, his cotenant. New- 
man v. Chase. Supreme Ct. be 473 
Where certain claims are superior under federal law and 
inferior under state law, so that both the superiority and 
inferiority of a given claim cannot be met at one time, the 
approach that should govern is suggested by U.S. v. New 
Britain and U.S. v. Buffalo Savings Bank; here, the federal 
lien is inferior only to the secured creditor’s lien, which 
sum should first be set aside; when the federal claim is 
then satisfied from the remainder, state law should deter- 
mine the priority of liens and, out of the secured creditor’s 
fund, the landlord must be paid first. In re general assign- 
ment for the benefit of creditors of Holly Knitwear, Inc. 
App. Div. 585 
There is no justification for prorating administrative 
expenses here among the successive lien-holders to one 
general fund; the expenses should be paid first out of the 
assignee’s general fund and the parties should receive their 
payments without deduction in the order of priority. In 
re general assignment for the benefit of creditors of Holly 
Knitwear, Inc. App. Div. : 585 
Where there is a levy upon a debt due or accruing to the 
judgment debtor, the admission of the debt by the garn- 
ishee is a jurisdictional sine qua non to an order requiring 
him to pay it to the judgment creditor; when the levy was 
made here, the garnishee had no funds in his possession 
as escrow agent, and the turn-over order is reversed, with- 
out prejudice to plaintiff’s pursuing any remedy it may 
have against the garnishee’s alleged breach of the escrow 
agreement. The National Cash Register Co. v. 6016 Ber- 
genline Ave. Corp. App. Div. 608 
Once an order to pay out of income has been entered 
compelling payment of 10% of a judgment debtor’s wages 
(of under $7,500 per annum), a wage execution cannot be 
satisfied while the prior order to pay remains in effect. 
In re Household Finance Corp. v. Clevenger. App. Div. 649 
Plaintiff here was required, upon acceleration (which is 
essentially a prepayment), to rebate to defendant the un- 
earned portion of the finance charge; in the circumstances, 
it was unnecessary to include in the contract a separate 
provision delineating the method of rebate in the event of 
acceleration. Washington Motor Sales v. Ferreira. App. 
Div. 649 
The bonus initially awarded, and paid by the decedent’s 
employer after his death, had vested, and is includable 
as part of decedent’s estate; the additional discretionary 
sum paid by the employer should be treated as being in 
the nature of a gratuity to decedent’s widow. In re the 
estate of Gregoriou. County Ct. .. 809 
The right of a debtor of an insolvent corporation to set 
off a matured debt owed him by the corporation exists 
irrespective of the forum or the proceedings chosen to 
wind up the affairs of the corporation—be it bankruptcy, 
statutory insolvency proceedings, or an assignment for 
the benefit of creditors. Tumarkin v. First Nat’l State 
Bank of N.J. App. Div. ....................... er ts 
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CRIMINAL LAW (see also Constitutional Law) 


Aiding and Abetting 

Although the defendant private detective here neither 
broke into nor entered the premises, he did aid and abet 
the father’s entry and snatching of the child therefrom; 
however, since the principal was exonerated because the 
taking of the child by him could not be considered an 
illegal act (an award of custody was not made until after- 
wards), dismissal of the charge against defendant of 
breaking and entering with intent to kidnap is mandated. 
State v. Stocksdale. Law Div. .. 38 


An aider or abettor of the crime of attempted murder 
must possess the same intent as the foiled murderer; since 
the charge here did not adequately instruct the jury that 
they must find a community of purpose between the actual 
perpetrator and the aider and abettor, the trial court com- 
mitted reversible error. State v. Sims. App. Div. 526 


A spontaneous, unannounced withdrawal, without more, 
from the scene only briefly before the commission of the 
offense previously encouraged by defendant’s presence or 
other support is insufficient to insulate the defendant from 
criminal liability as an aider and abettor. State v. Thomas. 
App. Div. ae ee ede 569 


Armed Robbery 

The possession of a dangerous knife and the crime of 
armed robbery constitute a single offense under the cir- 
cumstances of this case and should be held as merging 
with each other. State v. Best. Supreme Ct. 329 


If, as here, the victim’s cooperation can be said to have 
been induced by means of a device or sham having an 
appearance similar to a weapon or capable of being mis- 
taken therefor, N.J.S.A. 2A:151-5 is applicable; the bulge 
in defendant’s pocket directed at the victim during the 
course of the robbery is that kind of device and defendant 
was not convicted, as he contends, for armed robbery 
while in possession of a hand. State v. Brewer. Supreme 
Ct. ; 510 


The armed-feature statute contemplates punishment 
based upon a victim’s perception of what a defendant had 
in his possession, rather than what he actually had, and 
where, as here, defendant held up a bar and simulated the 
appearance of a gun by the use of his finger concealed 
within his pocket, although not in fact armed, his convic- 
tion of the armed feature will stand. State v. Cooper. Law 
Div. Pye t ae Nos os 2. GEO 


There is no justification for multiple convictions for vio- 
lation of N.J.S.A. 2A:151-5 based upon the number of 
dangerous instruments on defendant’s person at the time 
he committed the robbery; the multiple counts here should 
merge into one conviction for committing robbery while 
armed with a knife and a gun. State v. Sempsey. App. 
Div. , eer 750 


Arrests 


Although N.J.S.A. 2A:85-15 does not on its face include 
arrests for crimes other than misdemeanors or high mis- 
demeanors, and murder and manslaughter are not so 
categorized, the inclusion of these crimes may be supplied 
by reasonable implication. State v. E.B.R. App. Div. . 382 

U.S. v. Santana. U.S. Supreme Ct. 717 


Assault 

In order to sustain a conviciion of assault with intent to 
kill, the intent to kill must be concomitant and contem- 
poraneous with the assault and be the actuating cause of 
the assault; the proofs here do not show that at the time 
the victim was assaulted, the defendants intended to kill 
him. State v. Mergott. App. Div. 540 

The absence of any serious injuries or consequences 
is not determinative of the commission of an atrocious 
assault and battery; the aggravated element of the assault 
in this case lies in the vicious or evil nature of the attack, 
which is as abhorrent as one that is violent in character. 
State v. Crumedy. App. Div. 978 

The defense of consent cannot be available to a defendan‘ 
charged with any type of physical assault that causes ap- 
preciable injury. State v. Brown. Law Div. 1003 
Bail 

the County’s only burden here was to prove that de- 
fcudant did not appear on the trial date and that his bail 
was forfeited; it was the burden of the poster of bond 
to prove that it was inequitable to insist on forfeiture and 
that it was not required in the interest of justice. State v. 
Fields. App. Div. 18 

The recognizance of bail constitutes a contract and, 
where executed by a surety, amounts to a contract be- 
tween that sureiy and the State; any proceeding short of 
conviction or acquittal does not operate to discharge a 
surety absent a specific order of the court or a proper sur- 
render of the defendant into custody, and suspension of 
proceedings under a pretrial diversionary program, either 
by rule or by statute, does not constitute contractually a 
‘final determination’? operating to discharge a surety. 
State v. Rice. Law Div. 177 


Bockmaking 

The presence or absence of compensation in whatever 
form is of no significance in proof of the crime of book- 
making; the act of taking the bet from the bettor and the 
act of raking the bet for him with the ultimate bookmaker 
is manifestly encompassed within the offense of aiding and 
abetting bookmaking. State v. Benevento. App. Div. 142 


Child Abuse 


Under N.J.S.A. 9:6-8.25(b) the prosecutor is permitted to 
exercise his discretion in regard to whether a referral of 
a child abuse matter to the Juvenile and Domestic Rela- 
tions Court is appropriate or not; clearly the Legislature 
did not divest the criminal court of jurisdiction in the first 
instance in a situation such as the one here. In re applica- 
tion of Phillips. App. Div. . ny . 696 





Conspiracy ' 
Although, under the facts here, it may be a legal impos- 
sibility for the defendant who committed the crime of 
embezzlement with respect to the goods in question to have 
committed the crime of larceny with respect to them, it 
by no means follows that he could not be guilty of con- 
spiracy to commit larceny of those goods; the essence of 
that charge was conspiracy to commit a theft. State v. 
Palumbo. App. Div. ea Ake 
It is questionable whether the dismissal of the indict- 
ment against the child’s natural father (who, in the ab- 
sence of a contrary court order, could not be guilty of 
conspiracy to kidnap) should operate to discharge the 
private detective he hired to assist him from the con- 
spiracy charge, but there is no reason to interfere with the 
State’s reluctance to pursue defendant into this admittedly 
murky area of conspiracy law. State v. Stocksdale. Law 
Div. ; ee : . 383 
The rule exemplified by Pinkerton v. U.S.—that, so long 
as a conspiracy 1s in existence, an overt act of one partner 
may be the act of all without any new agreement specifical- 
ly directed to that act, provided that the substantive act 
could be reasonably foreseen as a necessary or natural 
consequence of the unlawful agreement—represents the 
law of New Jersey. State v. Stein. Supreme Ct. ..... 602 


Dangerous Knives 

The possession of a dangerous knife and the crime of 
armed robbery constitute a single offense under the cir- 
cumstances of this case and should be held as merging 
with each other. State v. Best. Supreme Ct. 329 


Double Jeopardy 
The facts here fall squarely within the holding of State 
v. Gregory that a defendant may not be subjected to sep- 
arate trials for multiple offenses based on the same con- 
duct or arising from the same criminal episode where 
the State knows of the offenses when it begins the first trial 
and they are within the court’s jurisdiction. State v. God- 
frey. App. Div. 382 
The termination of the joint trial here, before any evi- 
dence was presented to a jury, was manifestly necessary 
to protect the rights of defendants, and was required to 
serve the public’s interest in fair trials that end in just 
judgments; the claim of double jeopardy as a bar to the 
second trial is without substance. State v. Hudson. App. 
Div. 466 
Since possession of the marijuana was an indispensable 
element of the possession with intent to distribute it in this 
case, the trial court should have granted a mistrial of both 
counts, if warranted at all; even in the absence of a con- 
stitutional bar, a defendant is not to be subjected to sep- 
arate trials for offenses arising out of the same criminal 
incident, and a mistrial only of one count that is inextric- 
ably intertwined with the second would frustrate that 
policy. State v. Rechtschaffer. Supreme Ct. 582 
Although jeopardy attaches at the beginning of execu- 
tion of sentence, the higher second sentence here, imposed 
after a determination of violation of the terms of proba- 
tion pursuant to N.J.S.A. 2A:168-4, is not a second jeopardy 
attaching for the original crime—the second sentence is 
imposed for the violation of probation. State v. Cunning- 
ham. App. Div. 940 
R. 2:31 construed to extend the right of ‘appeal to the 
tate to dismissals during trial not involving a disposition 
of the merits, and double jeopardy considerations do not 
bar an appeal by the State nor a remand for trial. State 
v. Laganella. App. Div. sph 999 


Duress 

The controlling factor in determining whether duress 
has occurred is the state of mind of the person subjected 
to coercive measures; the test is essentially subjective, 
and the court here should not have decided the issue of 
duress on a motion for summary judgment but should have 
held a plenary hearing to determine the state of mind of 
the members of the planning board at the time they voted 
on the resolution. Ailen v. Planning Bd. of Evesham Twp. 
App. Div. 102 


Elections 

Receptions and dinners at a price of $100 per ticket are 
not commonplace events, and when payment is made by a 
bank to 2 campaign committee named for a candidate, the 
conclusion is inescapable that this was a payment of money 
prohibited by N.J.S.A. 19:34-45. State v. The Bank of New 
Jersey. Law Div. 598 


Embezzlement 

A theft is larceny if the means of acquiring the property 
is trespass and embezzlement if the means is by breach 
of a trust relationship; a person can be guilty of larceny 
with respect to goods embezzled by another. State v. 
Palumbo. App. Div. 


Entrapment 

The finder of fact here could not properly find beyond a 
reasonable doubt that defendant had a_ predisposition 
toward obstruction of justice or conspiracy to obstruct 
justice so as to negate the defense of entrapment. State v. 
Stein. Supreme Ct. 602 

Where an intormer or other agent generally acting in 
concert with law enforcement authorities furnishes a de- 
fendant with heroin for the purpose of then arranging a 
sale of the heroin by the defendant to an undercover offi- 
cer, which sale is then consummated, defendant has been 
entrapped as a matter of law, even though predisposition 
to commit the crime may appear, and notwithstanding that 
the furnishing of the heroin is unknown to and contrary to 
the instructions of the law enforcement authorities. State 


v. Talbot. Supreme Ct. 753 
Hampton v. U.S. U.S. Supreme Ct. 772 
Expungement 


N.J.S.A. 2A:85-18(a) provides for sealing as the only 
remedy when the prosecutor raises an objection to ex- 
pungement. State v. E.B.R. App. Div. 382 

N.J.S.A. 2A:164-28 does not prohibit a trial judge from 
considering events (here, an indictment) that occur later 
than ten years after a conviction for purposes of determin- 
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ing a petition for expungement. State v. Petti. App. 
10) ee . 824 


Extradition ; 
The protections of the Sixth Amendment are as applic- 
able to delays arising from extradition proceedings as 
from any other source of delays, and the balancing test 
of Barker v. Wingo applies; here, prejudice has not been 
demonstrated by defendants, nor was there anything to 
prevent their demanding a speedy hearing. State v. Dief- 
fenbach. Law Div. ..... .. 209 


Fair Trial 
Zicarelli v. Gray. 3rd Cire. ............-...-. ssa 
The prosecutor here, in the course of a summation at- 
tempting to portray defendant as a violent and assaultive 
person by the use of defendant’s prior criminal record and 
to show thereby that defendant was guilty of murder, 
exceeded the bounds of fair play and defendant did not 
receive a fair trial. State v. Eason. App. Div. Fe 238 
The facts here fall squarely within the holding of State 
v. Gregory that a defendant may not be subjected to sep- 
arate trials for multiple offenses based on the same conduct 
or arising from the same criminal episode where the State 
knows of the offenses when it begins the first trial and 
they are within the court’s jurisdiction. State v. Godfrey. 
App. Div. . ... 382 
Where, as here, the juvenile witness may be a potential 
suspect in the investigation, the trial court’s refusal to 
permit cross-examination on his status as a juvenile pro- 
bationer in order to afford the defense a possible argument 
as to the lack of reliability of his identification is constitu- 
tional error requiring reversal. Sate v. Hare. App. Div. 414 
Estelle v. Williams. U.S. Supreme Ct. . 772 
The right of a peremptory challenge is as substantial as 
the right to a challenge for cause, and the misleading 
silence of the juror here about his law-enforcement experi- 
ence amounted to a denial of the right of peremptory chal- 
lenge—a substantial right in the concept of a fair and im- 
partial trial; it warrants a new trial, even in the absence 
of showing of actual prejudice. State v. Thompson. App. 
Div. erie 822 
If a prior restraint, such as the one here limiting public 
comment on the case by defendants and all attorneys (and 
their associates, agents, servants and employees), is 
deemed necessary, it is incumbent upon the trial judge to 
make adequate findings of fact, and to express explicitly 
the rersons for his decision to impose the restraints. State 
v. Carter. App. Div. 937 
The parties to this case are, without the necessity of an 
order, bound by the rules of court applicable to them; 
beyond this, the prior restraint on statements relative to 
the merits of the case is not bottomed, as required, on any 
specific finding that there is a reasonable likelihood of 
prejudicial pretrial publicity that would make difficult the 
impaneling of an impartial jury and tend to prevent a fair 
trial. State v. Carter. App. Div. 999 
Even if the witness were lying, in expectation of favor- 
able treatment by the State, when he said that he saw 
defendant shoot the police officer, the remaining evidence 
before the jury was so great as to preclude any reasonable 
doubt about defendant’s guilt; thus, evaluating the non- 
disclosure by the State of the pending kidnapping charge 
against the witness in the context of the entire record, 
using the standards of U.S. v. Agurs, defendant’s motion 
for a new trial must be denied. State v. Miller. Law 
Div. 1072 





Habitual Offender Act 

There is no conflict between the invocation of the 
Habitual Offender Act and a classification compelling 
sentencing under the Sex Offender Act. State v. Kozarski. 
App. Div. 850 


Informers 

Something more than speculation should be required of a 
defendant before the court overrules an informer’s priv- 
ilege of nondisclosure; while a close case has been pre- 
sented here, the informer’s limited involvement in the 
crime, the speculative significance of his testimony, and 
the reasons offered for disclosure do not sufficiently out- 
weigh the State’s interest in protecting the free flow of 
information. State v. Milligan. Supreme Ct. 958 

While courts must remain sensitive to the legitimate 
needs of defendants and to fundamental principles of fair- 
ness, they should not honor trivolous demands for informa- 
tion on unsubstantiated allegations of need; this is especial- 
ly true where such demands would jeopardize the protec- 
tion afforded police informers. State v. Milligan. Supreme 
Ct. 958 


Intent 

N.J.S.A. 2A:90-2 in plain terms entails an intent to kill 
or take the life of the victim; since intent was the only 
real issue here it was necessary that the jury be charged 
correctly, and the erroneous charge that either an intent 
to kill or an intent to do grievous bodily harm was requisite 
could have led the jury to a result it would not otherwise 
have reached. State v. Natale. App. Div. 273 

In order to sustain a conviction of assault with intent to 
kill, the intent to kill must be concomitant and contem- 
poraneous with the assault and be the actuating cause of 
the assault; the proofs here do not show that at the time 
the victim was assaulted, the defendants intended to kill 
him. State v. Mergott. App. Div. 540 

The trial judge’s charge here that voluntary intoxication 
is not a defense to the charge of breaking and entering 
with intent to steal was reversible error. State v. Del 
Vecchio. App. Div. seve eGeBis 826 


Joyriding 

Knowledge is an essential element of N.J.S.A. 2A:170- 
38, commonly known as the joy-riding statute; the Legis- 
lature did not intend that an innocent passenger has com- 
mitted a criminal offense by mere presence in a vehicle 
that later is shown to be stolen or taken without the 
owner’s consent, although it is not essential that such 
knowledge exists at the time the passenger entered the 
vehicle. In re N.L. Supreme Ct. .................... 246 
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CRIMINAL LAW, Cont’d 
Kidnapping 

It is questionable whether the dismissal of the indict- 
ment against the child’s natural father (who, in the ab- 
sence of a contrary court order, could not be guilty of 
conspiracy to kidnap) should operate to discharge the 
private detective he hired to assist him from the con- 
spiracy charge, but there is no reason to interfere with the 
Staie’s reluctance to pursue defendant into this admittedly 
murky area of conspiracy law. State v. Stocksdale. Law 
Div. 383 
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Larceny 

A theft is larceny if the means of acquiring the property 
is trespass and embezzlement if the means is by breach 
of a trust relationship; a person can be guilty of larceny 
with respect to goods embezzled by another. State v. Pa- 
lumbo. App. Div. 7 

Where, as here, an automobile policy affords coverage 
for ‘‘theft or larceny” without defining these terms or 
clearly limiting them to the wrongful taking of possession 
without transfer of title or similar limiting language, then 
coverage must be afforded for other forms of wrongful 
deprivation of an insured vehicle achieved by a precon- 
ceived fraudulent device whether or not there is 4 transfer 
of the certificate ot ownership to the wrongdoer. Rudolph 
v. The Home Indemnity Co. Law Div. 297 

It is now well-recognized that a defendant may be found 
guilty of a lesser offense necessarily included in the greater 
offense charged in the indictment, even if the lesser of- 
fense is nonindictable; here, where the jury was left with 
the alternative of finding defendant guilty of larceny of 
goods worth over $200 or not guilty, it was reversible error 
for the jucge to fail to instruct as to the lesser included 
offense of a violation of N.J.S.A. 2A:170-30.1. State v. In- 
man. App. Div. 673 


Lewdness 

Defendant’s forcing complainant to commit fellatio neces- 
sarily involved “indecent exposure’”’ to the complainant 
and is thus proscribed by the lewdness statute; to con- 
stitute private lewdness an act need not be witnessed by a 
third person. State v. DeLellis. App. Div. 63 

The proper standard for ascertaining whether a privately 
committed act is one of indecent exposure within the mean- 
ing of ‘N.J.S.A. 2A:115-1 is whether, under the circum- 
stances, the conduct is offensive or has the likelihood of 
being offensive to the persons who are present; clearly, a 
private act of exposure between consenting adults, such 
as the act of fellatio here, is not offensive to the partici- 
pants and such conduct is not indecent exposure within the 
meaning of the statute. State v. J.O. and F.C. Supreme 
Ct. 289 


Lineups 

There was no error on the part of the court below in 
denying defendant’s request for a pretrial lineup. State v. 
Walls. App. Div. 375 

The order of tne trial court directing the prosecutor to 
conduct a lineup during the trial is an unwarranted inter- 
ference with his discretionary conduct of criminal litiga- 
tion in the absence of a showing of necessity, and de- 
fendant has not demonstrated a reasonable likelihood here 
of a mistaken identification. State v. Walls. App. a i 375 


Manslaughter and Murder 
Although N.J.S.A. 2A:85-15 does not on its face include 
arrests for crimes other than misdemeanors or high mis- 
demeanors, and murder and manslaughter are not so 
categorized, the inclusion of these crimes may be supplied 
by reasonable implication. State v. E.B.R. App. Div. .. 382 
The murder here of the child’s mother by the father was 
a willful act; in the circumstances, the crime constitutes a 
forsaking of the father’s parental obligations under the 
adoption statute requiring the termination of parental 
rights to the child. In re adoption of J. by J. and A. App. 
Div. 484 
To say that malice is simply an illegal state of mind 
blurs the distinction between murder and manslaughter, 
and to presume malice from any unlawful killing tends to 
prefer murder over manslaughter contrary to State v. 
Gardner and Mullaney v. Wilbur; murder, involuntary 
manslaughter and voluntary manslaughter defined. State 
v. Robinson. App. Div. 512 
The presumption of second-degree murder in N.J.S.A. 
2A:113-2 applies only as between first-degree and second- 
degree murder; it comes into play for the benefit of a 
defendant only after the State has proved a murder beyond 
a reasonable doubt. State v. Robinson. App. Div. 512 
““Murder”’ as used in the 1966 amendment to N.J.S.A. 
2A:151-5 was intended by the Legislature to mean the 
common-law offense, which covers manslaughter as a 
lesser-included offense, and defendant’s claim that his addi- 
tional concurrent sentence for being armed is illegal be- 
cause manslaughter is not a specifically mentioned crime 
for which an additional sentence may be imposed if com- 
mitted while armed is without substance. State v. Quin- 
ones. App. Div. 562 
The elements of willfulness, premeditation and delibera- 
tion are not only essential to establishing the crime of first 
-degree murder, but also serve to distinguish this offense 
from the related offenses of second degree murder and 
manslaughter; the first degree murder instruction here 
should not have been given to the jury, whose man- 
slaughter verdict may have been a compromise verdict. 
State v. Christener. Supreme Ct. 689 
The constitutional basis for suspending the application 
of the death penalty is unrelated to the purposes of the 
statute of limitations and N.J.S.A. 2A:159-2 does not bar 
this prosecution for first-degree murder. State v. Zarinsky. 
App. Div. 873 
The failure to produce the victim’s body does not pre- 
clude a finding that she is dead, and proof of death by a 
criminal agency may be supplied by direct or circum- 
stantial evidence. State v. Zarinsky. App. Div. 873 
In the circumstances of this case, defendant’s estranged 
husband was an intruder in her home, and defendant was 
under no duty to retreat. State v. Lamb. Supreme Ct. 1153 


Since there was evidence here of prior, repeated phys- 
ical mistreatment of defendant by decedent, including 
threats to her life, the jury should have been instructed 
that, in determining the question of provocation, it was to 
consider, not only decedent’s conduct and threats that 
night, but also his prior mistreatment of defendant, apply- 
ing the standard set forth in State v. Guido. State v. Lamb 
Supreme Ct. 1153 


Merger 
The legislature has created the separate offerses, charged 
here in two indictments, of two counts each, of possession 
of heroin with intent to distribute and distribution of 
heroin, and (on ancther date) possession of heroin with 
intent to distribute and aiding and abetting another in the 
distribution of heroin; applying the factors set out in State 
v. Davis, all four of the separate offenses were established 
and there is no merger required in the separate counts of 
either indictment. State v. Valentine. Supreme Ct. 137 
The possession of a dangerous knife and the crime of 
armed robbery constitute a single offense under the cir- 
cumstances of this case and should be held as merging 
with each other. State v. Best. Supreme Ct. 323 
The fact that defendant may have known that more than 
one person occupied the apartment, and intended to rob 
and rape both, does not justify multiple convictions for 
breaking and entering; the convictions on four counts 
here merge into a single judgment of conviction for the 
offense of breaking and entering with intent to commit 
robbery and rape. State v. Sempsey App. Div. 750 
There is no justification for multiple convictions for vio- 
lation of N.J.S.A. 2A:151-5 based upon the number of dan- 
gerous instruments on defendant’s person at the time he 
committed the robbery; the multiple counts here should 
merge into one conviction for committing robbery while 
armed with a knife and a gun. State v. Sempsey. App. 
Div. 750 
Where the third count charged that, on the day of the 
robbery, defendant unlawfully had in his possession a pistol 
without a permit, and the undisputed evidence shows that 
the gun was brought to the scene of the robbery by one of 
the robbers, there was no merger of Count 3 with the 
charge in Count 2 of robbery while armed. State v. Pratts. 
App. Div. 1070 


Narcotics 

The trial judge did not err in charging the jury that 
cannabis sativa L. includes all varieties of cannabis; 
N.J.S.A. 24:21-1 et seq. and 21 U.S.C.A. $801 et seq. in- 
tended to include all forms of marijuana, regardless of 


type. State v. Siebold. App. Div. 143 
U.S. v. Moore. U.S. Supreme Ct. 127 
The legislature has created the separate offenses, 


charged here in two indictments, of two counts each, of 
possession of heroin with intent to distribute and distribu- 
tion of heroin, and (on another date) possession of heroin 
with intent to distribute and aiding and abetting another 
in the distribution of heroin; applying the factors set out 
in State v. Davis, all four of the separate offenses were 
established and there is no merger required in the separate 
counts of either indictment. State v. Valentine. Supreme 
Ct. 137 

Given the intentional transportation of the drugs here, 
the order granting forfeiture of the car should not have 
been vacated. State v. A 1971 Datsun. App. Div. 418 

Trial courts, in using their discretion under R. 3:21-10(b) 
should consider the two State v. Davis criteria: 1) is there 
present addiction? and 2) if so, do the purposes for con- 
tinued custody outweigh the interests sought to be served 
by a transfer for treatment?; here, the dramatic modifica- 
tion of sentence was not warranted. State v. Williams. 
App. Div. 485 

Where a defendant is one of several persons found on 
premises where illicit drugs are discovered, it may not 
be inferred that he knew of the presence or had control 
of the drugs unless there are other circumstances or 
statements of the defendant tending to permit such an 
inference to be drawn. [From the Appellate Division dis- 
sent, upon which the Supreme Court based its reversal.] 
State v. Sapp. Supreme Ct. 993 


Narcotics Treatment Program 

An R. 3:21-10(b)(1) application for transfer into a cus- 
todial or noncustodial treatment or rehabilitation program 
must be accompanied by supporting affidavits and such 
other papers as set forth the basis for such relief; de- 
fendant here failed to furnish any basis calling for favor- 
able action on the part of the trial court. State v. McKin- 
ney. App. Div. 538 

The “at any time” language in R. 3:21-10(b) applies 
to the exceptional case of the addict, but the motion 
must be made “at any time’’ within the fundamental 


60-day en of limitation. State v. Robinson. Law 
LA aaa eee eae aie 687 
Obscenity 


The denial here of their motion for the return of sexually 
oriented materials, inappropriately brought under R. 3:5-7 
since no motion to suppress was ever made and there is 
no reason to believe that the material will ever be used 
in penal proceedings, does not deprive defendants of a 
legal forum in which they may seek to vindicate their 
claim to the return of the material; their claim that the 
prosecutor is holding property that belongs to them sounds 
in replevin, for which a civil action lies. State v. Hughes. 
Law Div. 295 

The cases before Ginsburg v. New York, as well as its 
progeny, have consistently allowed the state to be more 
strict in its regulations of obscene materials that are cir- 
culated among minors, and N.J.S.A. 115-1.7 and -1.8(a) 
comport with the constitutional limitations set out in Miller 
v. California and State v. DeSantis. State v. Seigel. Law 
Div. 467 

It has not been demonstrated here that the allegedly 
obscene films were seized for any purpose other than to 
preserve them as evidence in a criminal proceeding under 
N.J.S.A. 2A:115-2, and, on the particular facts here present, 
there is no valid basis for the trial court’s order directing 
the return to defendants of the oer films. State v. 
Taylor. App. Div. ................ 895 





As limited by DeSantis and Hudson County News Co., 
N.J.S.A. 2A:115-2 is neither vague nor overbroad, nor does 
it place unfettered discretion in the hands of law enforce- 
ment officials. State v. Rosenberg. Law Div. 1072 


Perjury 

If a crucial witness in a civil action falsely denies a 
course of deceitful conduct toward the other party occur- 
ring iuring the very transaction that produced the trial in 
which he is ; testifying, however peripheral his print ceit 
nay be to the litigated issues, he is falsely testifying as 
te a material fact and may properly be indicted for ‘per- 
jury. State v. Winters. County Ct. 632 






Plea Bargains 
The offering of a plea of non vult or guilty, as the case 
may be, is a determination that a defendant must make 
himself after consultation with his attorney; if, despite 
contrary legal advice, he persists in his desire to offer 
the plea, he should be accorded the opportunity to do 
so, and the better practice here would have been for 
the trial judge simply to have left it to defendants to 
decide whether to offer the non vult pleas and, if and when 
they did, to accept or reject them after making the 
requisite inquiries. State v. Sands. App. Div. 159 
It is clear that the pleas of non vult here should not 
have been accepted in any case; a defendant cannot be 
permitted to plead and then remain mute or still main- 
tain his innocence of the charges. State v. Sands. App. 
Div. jf MD 
The sentence here confor med literally to the plea agree- 
ment and was not unauthorized or unjust; in the future, 
to avoid the possibility of misunderstanding and to ensure 
uniformity, it is recommended that the normal five-year 
maximum duration of a sentence to the Youth Complex 
should presumptively apply unless the plea bargain placed 
on the record specifies that it may be exceeded. State v. 
Jackson. App. Div. 375 
Defendant suffered no prejudice in the procedure fol- 
lowed here; he had no vested interest in the plea agree- 
rent not yet approved by a court, and it cannot be said 
that the court mistakenly used its discretion in not accept- 
ing the plea agreement and ordering subsequent-offender 
prosecution. State v. Brockington. App. Div. 626 
Where, as here, the responsible arms of the judicial 
and law-enforcement establishment, together with his 
own counsel, have misinformed defendant as to a material 
element of a plea negotiation—which he has relied on in 
entering his plea—it would be manifestly unjust to hold 
him to his plea. State v. Nichols. Supreme Ct. ... 998 
The Department of Transportation hearing on appellants’ 
suspension from its list of prequalified bidders was clearly 
a “civil proceeding” within the meaning of R. 3:9-2 and of 
the orders of the trial judge before whom the plea bargains 
were entered; appellants’ guilty pleas should not have been 
received in evidence during that wine Gallo Asphalt 
Co. v. Sagner. Supreme Ct. 1065 


Postconviction Relief 

U.S. v. MacCollom. U.S. Supreme Ct. 727 

A post-conviction application for modification of a sen- 
tence that has already been considered on direct appeal 
is patently frivolous. State v. Bass. App. Div. 726 

Absent a showing of prejudice—and here there has been 
no semblance of such a showing—a defendant who has 
failed to make a timely challenge to the allegedly unconsti- 
tutional composition of the grand jury that indicted him 
may not, after his conviction, attack the grand jury’s com- 
position in a proceeding for post-conviction relief. State v. 
Tucker. App. Div. : 886 


Pretrial Intervention Programs 

Regardless of whether appellate review was expressly 
provided in R. 3:28, appeals from denials of admission to 
pretrial intervention programs are judicially cognizable. 
State v. Leonardis. Supreme Ct. ... 705 

A statement of reasons for denial of consent by a prose- 
cutor should ordinarily be afforded all applicants for ad- 
mission to a PTI program; where this would be unduly 
prejudicial to law enforcement efforts, an in camera hear- 
ing may be applied for, after which the designated judge 
would determine whether the State’s interest sufficiently 
out-weighed the interest of the defendant in obtaining a 


” statement of reasons. State v. Leonardis. Supreme Ct. 705 


Statewide PTI programs should be implemented accord- 
ing to uniform guidelines, and defendants who have been 
accused of any crime shall be eligible for admission to a 
program and shall be accorded informal hearings; other 
guidelines set forth at end. State v. Leonardis. Supreme 
Ct. 705 

Automatic exclusion from pre-trial “intervention pro- 
grams for non-residence in New Jersey is unconstitutional. 
State v. Nolfi. County Ct. 783 

PTI Guidelines Set Forth 865 

Pretrial Intervention: A Report On A Workshop Spon- 
sored By The N.J. Bar Institute & Law Center, Febr uary, 
1976 865 

It is true that defendants did not plead guilty in Essex 
County, but, by voluntarily submitting themselves to the 
probationary aspects of pretrial intervention and by mak- 
ing restitution, their reasonable expectations were that, 
upon successful completion of the program, their exposure 
to trial would be at an end; to compel them to stand — 
now in Passaic County for offenses arising from the sa 
criminal episode would be a denial of essential faiaess: 
S‘ate v. Singleton. Law Div. 889 
PTI, Memorandum 953 


Private Detectives : 

N.J.S.A. 45:19-10, which prohibits the unlicensed engag- 
ing in the private detective business, does not proscribe 
single or isolated transaction. State v. Whittaker. Law 

| er rer Cone on renee te A ree 951 

The exclusionary rule is not applicable toa guilty plea 
for violation of probation that relates to conduct violative 
of the terms of probation, and not to police insolence and 
convictions resulting therefrom; this is especially true when 
the police in obtaining the evidence acted in good faith. 
State v. Taylor. App. Div. .................. oe 608 
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CRIMINAL LAW, Cont’d 
Receiving 

The offenses proscribed in N.J.S.A. 2A:139-3 are not 
continuing ones; since the State failed to carry its burden 
of proving beyond a reasonable doubt that defendant re- 
ceived the stolen tractor in New Jersey, the trial judge 
erred in denying his motion for judgment of acquittal on 
that charge. State v. Holder. App. Div. ..... 68 


Resisting Arrest 

An assault and battery of an arresting officer is not a 
necessary component of the offense of resisting arrest. 
State v. Lawrence. App. Div. 806 


Search and Seizure 
U.S. v. Diggs. 3rd Cire. 127 
An “aggrieved party,” with standing to contest the 
validity of a wiretap, is one who has been the target of a 
search and seizure by electronic surveillance or who was a 
party to an intercepted communication, and is to be dis- 
tinguished from one who merely claims prejudice through 
the use of evidence gathered as a consequence of a search 
and seizure directed at somone else. State v. Murphy. Law 
Div. eens SARA ceneten rien re ee 137 
Even if an application for a trace need not be made un- 
der the wiretap act, or comply with it, such an application 
may still have to respect the Fourth Amendment, and an 
application for an order for a trace for such a purpose as 
the one here may be made under N.J.S.A. 2A:156A-12. In 
re An In-progress Trace of a Wire Communication. App. 
Div. eee hes ne ; 265 
The mere presence of an individual in a public place, 
absent other factors, is not sufficient to suggest involve- 
ment in criminal activity, and defendant’s motion to sup- 
press evidence seized as a result of a search based on a 
general warrant authorizing the blanket search of every- 
one present in the tavern is granted. State v. Riggins. 
Hudson County Ct. 503 
The absence ot a “reliable informant” or other indicia 
of probable cause normally requisite for the issuance of a 
warrant or a warrantless search does not invalidate a 
limited intrusion for protective purposes such as the pnat- 
down frisk here that revealed a gun. In re H.B. App. 
Div. 511 
Since the Port Authority police officers conducted the 
arrest and search in Fort Lee, a location beyond the ambit 
of their police power, both the arrest and search were 
illegal and the court below correctly suppressed the fruits. 
State v. Cohen. App. Div. 515 
The good faith of the police in apprehending and search- 
ing defendant, for whom they mistakenly believed an 
arrest warrant was outstanding, will not justify an other- 
wise invalid arrest and search made in violation of her 
Fourth and Fourteenth Amendment rights. State v. Taylor. 
App. Div. 608 
Where police have reason to believe, in connection with 
the arrest of an individual, that there may be danger from 
third parties on the premises, they may then ‘‘fan out” and 
conduct a protective sweep of the area and take reason- 
able measures, including frisking any persons found, con- 
fiscating evidence in plain view, and searching for weapons 
not in plain view; the brief search here was a reasonable 
measure to assure the safety of the police officer. State 
v. Smith. App. Div. 662 
U.S. v. Janis. U.S. Supreme Ct. 727 
The conclusion of the trial judge that this was a search 
for incriminating evidence to be used against defendant 
(which was therefore properly suppressed), and not a 
private search for the purposes of defendant’s employer, 
is amply supported by the evidence; there is thus no need 
here to pass upon the right, in the abstract, of a police offi- 
cer to search the locked office and desk of a subordinate 
employee for business purposes. State v. Ferrari. App. 
Div. 734 
U.S. v. Miller. U.S. Supreme Ct. 765 
The trial judge, heving found by a preponderance of 
the evidence that there was justifiable cause for the search 
and seizure of the weapon on which the indictment was 
grounded, erred in holding that he was bound to be so 
satisfied beyond a reasonable doubt; dictum on this point 
in State v. Brown not subscribed to. State v. Whittington. 
App. Div. 782 
Telephone company’s use of tracing equipment to iden- 
tify the source of harassing calls does not involve state 
action so as to invoke Fourth Amendment considerations. 
State v. Droutman. County Ct. 851 
An article seen by a police officer, while conducting a 
search pursuant to a warrant, that is not named in the 
warrant is no different from an article in the plain view 
of an officer who has a right to be in a position to make the 
observation; where, as here, the officer has prebable 
cause, based upon his observations, to believe that the 
articles are stolen property, he has a lawful right to con- 
fiscate them for further investigation. State v. Harris. 
Law Div. De 917 
The question of the staleness of the probable cause justi- 
fying the issuance of a search warrant depends more on 
the nature of the unlawful activity alleged in the affidavit 
than the dates and times specified therein; here, the na- 
ture of the activity described and its location justify as 
entirely reasonable the conclusion that the commission of 
the crime of illegal possession and distribution of mari- 
juana most probably was continuing at the time the war- 
rant was issued. State v. Blaurock. App. Div. 961 
The judge holding a probable-cause hearing on a search 
warrant application must have all oral testimony accom- 
panying such application summarized or recorded, and 
the detective’s testimony here, recounting the oral repre- 
sentations he made to the issuing judge in support of 
the search warrant, was not admissible at the motion-to- 
suppress hearing on probable cause for issuance of the 
warrant; to the extent that State v. Macri and State v. 
Iyurrachio sanction a different rule of admissibility, they 
no longer represent acceptable authority. State v. Fariello. 
Supreme Ct. ae Maes Corona ee 1065 
Even if it be assumed here that leads that resulted in 
the police’s wanting to apprehend defendant were based 


partly on the illegally obtained information resulting from 
the raid and arrest, they also had other legally obtained 
evidence, forming the basis for probable cause to arrest 
and search him incident to that arrest. State v. Fariello. 
Supreme Ct. 1065 

Here, where defendants chose to permit strangers to 
enter their home, and chose to confide their unlawful activi- 
ties to these total strangers—who were in fact police offi- 
cers—their exposure resulted not from violation of prin- 
ciples pertaining to the sanctity of their home, but rather 
from their misplaced trust in persons about whom they 
knew nothing; neither the Fourth Amendment, nor N.J. 
Wonst., Art. 1, Section 7, provides them with protection in 
those circumstances, State v. Anglada. App. Div. 1088 

Defendant’s claim that the ‘“‘broad sweep of Miranda en- 
gulfs the facts” that he made incriminating statements in 
a taped conversation with an employee of the gas station 
from which he stole is frivolous; the employee had given 
prior consent to the police to transmit and record his con- 
versation with defendant, and the interception was not un- 
lawful. State v. Anapete. App. Div. 1096 

There are no underlying facts or circumstances in the 
affidavit underlying the issuance of the search warrant here 
that would warrant a judicial determination that it was 
probable that the described vehicle was stolen; the mere 
assertion, either by the detective or the informant, of a 
velief that it was stolen does not suffice. State v. Southard. 
App. Div. 1136 


Self-Incrimination 
Michigan v. Mosley. U.S. Supreme Ct. 127 
The conduct of the voir dire here, the purpose of which 

was to determine whether the co-defendant’s testimony 

vould be self-incriminating, was wholly inappropriate; a 

defendant who is on trial in a criminal case cannot be com- 

pelled to testify for the State or for a co-defendant or even 

in his own behalf. State v. Morales. App. Div. 204 
A defendant is under no obligation to volunteer to the 

authorities at the first opportunity the exculpatory story he 

jater tells at his trial, and he cannot be penalized directly 

or indirectly if he does not; attempted impeachment of a 

clefendant’s exculpatory testimony through cross-examina- 

tion about his silence and failure to volunteer is improper 
is a matter of state law; this rule is not to be given retro- 
uctive application €xcept as to cases where direct review 
is pending or remains available as of April 13, 1976. State 

v. Deatore. Supreme Ct. 358 
While under the rule in State v. Deatore the question on 

-ross-examination (‘‘Why didn’t you tell the police officer 

it the time jc* the arrest] where you were and where you 

were going?’’) was improper, the error was harmless be- 
yond a reasonable doubt because (1) the questioning was 

«extremely limited and was never again referred to during 

trial, (2) any impression it may have left with the jury 

was rendered innocuous by the defendant’s response 

(‘‘They didn’t ask me.”’) and (3) the proof of guilt was 

very strong. State v. Alston. Supreme Ct. 361 
Although it is preferable practice for police officials to 

advise a suspect that he can terminate the questioning and 

assert his rights at any time after the interrogation begins, 
failure to do so, in itself, does not constitute a violation of 
constitutional safeguards so as to foreclose admissibility of 

the statement at trial. State v. Sherwood. App. Div. 418 
The main thrust of the redacted confession here, which 

the trial court edited by substituting the word ‘“‘blank”’ 

where the codefendants’ names appeared, was to implicate 
those codefendants, and its admission constituted revers- 
ible error; it is suggested that on remand the trial court 
consider the possibility of adopting the U.S. v. Rickey pro- 
cedure or granting a severance. State v. Sims. App. 

Div. 526 
Neither N.J.S.A. 2A:81-17.3 nor federal cases considering 

an immunity statute with similar language compel a court 

to issue an order compelling a witness granted use immun- 
ity to testify that is basically unfair, inequitable or totally 
unnecessary on the plain record before it; in New Jersey, 
prosecutorial discretion is not absolute, and the desire of 
the deputy attorney general for unilateral discovery does 
net furnish justification for an order under the circum- 

stances here present. In re Tuso. App. Div. 565 
The prosecutor’s office impermissibly interfered here 

with defendant’s access to legal advice and consultation 

and defendant is entitled to the benefit of any reasonable 
doubt as to whether, had that interference not taken place, 
he woule have given the State the incriminating state- 

ments. State v. Stein. Supreme Ct. 602 
The questions put to defendant here were upon matters 

directly related to the conduct of his office, and his re- 

moval from the Caristadt police force for refusing to 

answer them is affirmed. Hyland v. Ranone. App. Div. 675 
N.J.S.A. 2A:84A-19 provides that, when the accused in a 

criminal case voluntarily testifies upon the merits, he does 

not have a privilege to refuse to disclose in that action any 
matter relevant to any issue therein; since evidence of the 
attack upon K (an indictment concerning which was still 
pending) was admissible on the issue of identity, defendant 
was properly compelled to testify regarding it. State v. 


Sempsey. App. Div. . 750 
Fisher v. U.S. U.S. Supreme Ct. 765 
3eckwith v. U.S. U.S. Supreme Ct. 765 
U.S. v. Mandujano. U.S. Supreme Ct. 789 


“Clear and convincing” is the proper standard to be ap- 
plied in a Kastigar evidentiary hearing; the prosecutor’s 
burden is to affirmatively demonstrate to the court’s satis- 
faction that the evidence was derived from a legitimate 
source independent of defendant’s grand jury testimony. 
State v. Gregorio. Law Div. 801 

The context in which the juvenile’s statement was elicited 
—‘‘guided group instruction’ at a State institution—con- 
stituted custodial interrogation, and Miranda warnings 
were required. In re J.P.B. App. Div. 871 

Defendant’s claim that the ‘“‘broad sweep of Miranda 
engulfs the facts’’ that he made incriminating statements 
in a taped conversation with an employee of the gas station 
from which he stole is frivolous; the employee had given 
prior consent to the police to transmit and record his 
conversation with defendant, and the interception was not 
unlawful. State v. Anapete. App. Div................. 1096 
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Sentencing 
R. 3:21-8, which provides that a defendant shall receive 
credit on the term of a custodial sentence for any time 
he has served in custody between his arrest and the imposi- 
tion of sentence, refers only to such confinement as is 
attributable to the arrest or other detention resulting from 
the particular offense; here, defendant’s incarceration in 
the federal penitentiary was obviously for an unrelated 
offense and the transfer of temporary custody to New 
Jersey authorities, while his sentence in the federal insti- 
tution continued to run, placed no additional restriction 
on his freedom. State v. Council. App. Div. = 69 
Where defendant, a 19-year-old student with no prior 
record of any kind, persisted in a course of conduct with a 
married woman that he knew would result in a confronta- 
tion with her husband, prepared for that confrontation 
by arming himself with a sawed-off shotgun, and the re- 
sult was the killing of the husband, the sentence imposed 
of 15-20 years was not manifestly excessive or unduly 
punitive. State v. Dunbar. Supreme Ct. ; 139 
There was no need here for a presentence report since 
the trial judge had no alternative but to pronounce the 
sentence of life imprisonment mandated by N.J.S.A. 
2A:113-4; however, the probation service should transmit 
a background report, pursuant to R. 3:21-2, to the person in 
charge of the institution to which defendant was commit- 
ted. State v. Robinson. App. Div. .............. .. 379 
The situation here involving defendant’s illness is pre- 
cisely the kind of case contemplated by R. 3:21-10(b) and 
is addressed to the sound discretion of the court; the 
ends of justice will best be met by a suspension of the 
custodiai aspect of the sentence imposed. State v. Tum- 
mineilo. Supreme Ct. as aly 481 
In ruling on R. 3:21-10 applications for reduction or 
change of sentence, the court should state on the record the 
reasons supporting its decision. State v. Tumminello. Su- 
preme Ct. 481 
Trial courts, in using their discretion under R. 3:21-10(b) 
should consider the two State v. Davis criteria: 1) is there 
present addiction? and 2) if so, do the purposes for con- 
tinued custody outweigh the interests sought to be served 
by a transfer for treatment?; here, the dramatic modifica- 
tion of senience was not warranted. State v. Williams. 


App. Div. ; 485 
Modifications of sentence under R. 3:21-10(b) are ap- 
pealable by the State. State v. Williams. App. Div. 485 


It is entirely clear that the convictions on the four counts 
of the indictment in this case are, by virtue of the second 
paregraph of N.J.S.A. 2A:85-12, to be treated as only one 
conviction for the single purpose of determining whether 
defendant has the number of convictions required for a 
declaration that he is ‘‘an habitual criminal’; on each of 
these four convictions, however, the trial court was re- 
quired to impose a separate sentence. State v. Rowe. 
App. Div. 514 

““Murder’’ as used in the 1966 amendment to N.J.S.A. 
2A:151-5 was intended by the Legislature to mean the 
common-law offense, which covers manslaughter as a 
lesser-included offense, and defendant’s claim that his 
additional concurrent sentence for being armed is illegal 
because manslaughter is not a specifically mentioned 
crime for which an additional sentence may be imposed 
if committed while armed is without substance. State 
v. Quinones. App. Div. .... Senccisiie oo... 562 

A just and fair order as to restitution is a valid (and may 
indeed be a salutary) condition of a term of probation im- 
posed upon a juvenile offender. In re D.G.W. Supreme 
Ct. ; 641 

The sentence imposed here was illegal, since the trial 
judge did not have the power to impose a probationary 
term following the prison sentence. State v. Braeunig. 
App. Div. 663 

Fr the guidance of courts that will be ordering restitu- 
tion in future cases, the amount and manner of payment 
of reasonable restitution is a matter for the judgment of 
the sentencing judge; due process is satisfied by affording 
the de:endant a hearing on the amount of restitution, as 
prescribed in In re D.G.W., and where there is a factual 
basis in the record to support the court’s determination; 
the condition of probation (within the reach of the ‘‘state- 
ment of reasons’ rules) should be reasonable and just. 
Staie v. Harris. Supreme Ct. 665 

Restitution is not only an appropriate but frequently a 
salutary technique in the criminal process and in the 
purposes of the probation system; however, to remand for 
the purpose of restitution in the circumstances here would 
be burdensome to a congested court and unjust to a 
severely handicapped defendant. State v. Harris. Supreme 
Ct. 665 

Although jeopardy attaches at the beginning of execu- 
tion of sentence, the higher second sentence here, imposed 
after a determination of viclation of the terms of probation 
pursuant to N.J.S.A. 2A:168-4, is not a second jeopardy 
attaching for the original crime—the second sentence is 
imposed for the violation of probation. State v. Cunning- 
ham. App. Div. 940 

In the circumstances here, defendant was not prejudiced 
in any way by the failure to be formally charged in the 
complaint as a second offender, and there is no justification 
for disturbing the imposition of a mandatory sentence upon 
him under N.J.S.A. 39:6B-2. State v. Lima. App. Div. 1025 

The trial judge had no power to increase the sentence 
after he had signed the judgment of conviction, whether 
or not the defendant had begun to serve his sentence. State 
v. Pratts. App. Div. 1070 


Severance 

Where, as here, the fact of defendant’s prior conviction 
is not logically relevant to the present charges, and po- 
tential for abuse arising from the fact-finder’s knowledge 
of defendant’s alleged criminal disposition is substantial, 
sound judicial discretion requires severance of the final 
count charging defendant’s status as a previously con- 
victed criminal in possession of a firearm. State v. Smith. 
Law Div. Peg Ran ae Een ee a: 39 
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Severance 
Although it has been held that where a defendant’s case 
rests upon the exculpatory testimony of a co-defendant who 
is fearful of prejudicing his own defense if he takes the 
stand a separate trial should be ordered, there should be 
some showing that the testimony of the co-defendant will 
be forthcoming before the denial of the motion for sev- 
erance will be found to be an abuse of discretion, and it 
has not been demonstrated here that the co-defendant 
would be willing to give exculpatory testimony; a separate 
trial should not be allowed merely because it would offer 
defendant a better chance of acquittal. State v. Morales. 
App. Div. 204 
This is not a situation such as contemplated by R. 3:15-2, 
where a severance would clearly be required unless effec- 
tive deletion could be made (since a statement standing 
alone cannot be cross-examined); here, since the co-de- 
fendant (who does not have a criminal] record) could surely 
testify as a State’s witness, there appears to be no need 
for a severance to prevent him from testifying in his 
own behalf in a joint trial where he is expected to incul- 
pate defendant (who has a criminal record); co-defen- 
dant’s counsel may properly tell the jury that his client 
took the stand although under no legal obligation to do so, 
but shall not state or imply that defendant’s relinquish- 
ment of his right to testify creates any evidence or infer- 
ence of guilt; it might be advisable for the trial judge to 
approve in advance counsel’s language in this sensitive 
area; the prosecutor should not find it necessary to com- 
ment on the subject at all. State v. Guibilio. Law Div. 551 
The main thrust of the redacted confession here, which 
the trial court edited by substituting the word “blank” 
where the codefendants’ names appeared, was to impli- 
cate those codefendants, and its admission constituted re 
versible error; it is suggested that on remand the trial 
court consider the possibility of adopting the U.S. v. Rickey 
procedure for granting a severance. State v. Sims. App. 
Div. 526 
Where, as here, there has been a trial of several charges 
without objection, it takes a strong showing of probable 
prejudice in fact to warrant a finding of plain error; the 
trial court here did not commit plain error in not severing 
the charge of ‘‘possession of a revolver after having been 
previously convicted of robbery.” State v. Jones. App. 
Div. 783 
Any charge under N.J.S.A. 2A:151-8—requiring, as it 
does, proof of defendant’s prior conviction—should not be 
tried together with other charges of crime. State v. Mid- 
dieton. App. Div. 872 
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Sex Offender Act 

There is no conflict between the invocation of the Habit- 
ual Offender Act and a classification compelling sentencing 
under the Sex Offender Act. State v. Kozarski. App. 
Div. 850 


Speeding 

No evidence of the applicable speed limit was offered, 
and the State’s obligation to prove all the elements of 
the offense charged was not met here by the mere refer- 
ence by the court to the fact that the charge was doing 44 
m.p.h. in a 25 m.p.h. zone. State v. Tropea. App. Div. | 823 


Speedy Trial 
The protections of the Sixth Amendment are as applic- 
able to delays arising from extradition proceedings as 
from any other source of delays, and the balancing test of 
Barker v. Wingo applies; here, prejudice has not been 
demonstrated by defendants, nor was there anything to 
prevent their demanding a speedy hearing. State v. Dief- 
fenbach. Law Div. 209 
Here, defendant was not subjected to lengthy pretrial 
incarceration, made no effort to assert his right to a speedy 
trial by moving to dismiss the pending complaint, and 
claims no impairment of his ability to defend; balancing 
these factors with the 22-month delay and the State’s fail- 
ure to explain it, defendant was not denied his Sixth 
Amendment right; however, this should not be understood 
to put a stamp of approval on the delay here involved. 
State v. Szima. Supreme Ct. 505 
Statement of Time Limits and Procedures for Achieving 
Prompt Disposition of Criminal Cases 705 
U.S. v. Dreyer. 3rd Circ. 740 
Sixth-Amendment protections do not arise until an indi- 
vidual has been arrested, or held to answer a criminal 
charge. State v. Cichetto. App. Div. 1046 
At the hearing on his motion to dismiss the indictment 
because of delay between the commission of the crimes 
and presentment of the charges to the grand jury, defen- 
dant failed to sustain his burden of persuasion with regard 
to prejudice suffered by him as a result of the delay. State 
v. Cichetto. App. Div. 1046 


Suspension of Proceedings 
N.J.S.A. 24:21-27 is not limited to users of controlled 
dangerous substances; defendant, who was convicted of 
possession of heroin, is eligible to have proceedings sus- 
pended and to be placed under supervisory treatment. 
State v. Alston. Supreme Ct. 641 
A moticn to suspend further proceedings under N.J.S.A. 
24:21-27, which seeks to give first offenders a chance to 
make a fresh start without the stigma of a criminal record, 
differs radically from a motion under R. 3:21-10(b)(1), 
which, inter alia, requires a showing by the defendant of 
present drug addiction. State v. Alston. Supreme Ct. 641 
An admission or showing of dangerous-substance use is 
not a sine qua non of eligibility for section 27 proceedings. 
State v. Sayko. Supreme Ct. 641 
While it is clear that, in a section 27 proceeding, the trial 
court must conclude that the subsection c standards will 
be met, the court also has broad discretion (which should 
be supported by a statement of reasons so that a reviewing 
court can decide whether it was properly exercised) to de- 
termine whether, considering all relevant factors and ap- 
plying the whole-person concept, such person is otherwise 





a fit subject for the program; defendant here should have 
been admitted to section 27 proceedings here. State v. Say- 
ko. Supreme Ct. 641 

It is clear that the legislature intended to grant the 
benefits of supervisory treatment under N.J.S.A. 24:21-27 
to those whose first offense is possession of less than 25 
grams of marijuana; however, since defendant has had a 
judgment of conviction entered against him, and is already 
serving it, he is excluded from availing himself of the 
benefits of N.J.S.A. 24:21-27. State v. Costagiiola. Passaic 
County Ct. 1140 


CRIMINAL PROCEDURE 
In the absence of a request, a court is not required sua 
sponte to pose questions on a voir dire relating to any 
specific type of prejudice; the mere fact that the problem 
is highlighted by a court’s question may be counterproduc- 
tive and inject rather than remove racial prejudice in a 
case where a defendant is other than white or may have 
physical characteristics that are different or unusual. State 
v. Long. App. Div. PAE ee NPT Ea S re Re 17 
If special factors Go exist, a court is required as a con- 
stitutional mandate to question the jurors specifically as 
to possible racial prejudice. State v. Long. App. Div. _. 17 
Where, as here, the fact of defendant’s prior conviction 
is not logically relevant to the present charges, and poten- 
tial for abuse arising from the fact-finder’s knowledge of 
defendant’s alleged criminal disposition is substantial, 
sound judicial discretion requires severance of the final 
count charging defendant’s status as a previously con- 
victed criminal in possession of a firearm. State v. Smith. 
Law Div. ae eee 39 
A definition of ‘‘official information’? Evid. R. 34, could 
not encompass a transcript of a prisoner’s parole revoca- 
tion hearing; the Parole Board’s need for confidentiality 
of parole revocation transcripts, being general in nature, 
must yield to the demonstrated, specific need for evidence 
in a pending criminal trial. State v. Singleton. Law 
Div. 106 
The conduct of the voir dire here, the purpose of which 
was to determine whether the co-defendant’s testimony 
would be self-incriminating, was wholly inappropriate; a 
defendant who is on trial in a criminal case cannot be 
compelled to testify for the State or for a co-defendant or 
even in his own behalf. State v. Morales. App. Div. 204 


Had it been disclosed here that the prosecutor had 
recommended, and the State’s witness received, favorable 
treatment in the form of a conditional dismissal of a 
criminal charge against her, and that at the time she 
testified she was still in the process of achieving a com- 
plete dismissal of such charge, defendant could have at- 
tacked her credibility by suggesting a possible motive for 
her testimony; due process requires that the State disclose 
information it possesses material to the defense, even 
where it concerns only the credibility of a State’s witness. 
State v. Spano. Supreme Ct. 238 

The correct standards were applied here by the trial 
court and the findings that the recantation testimony was 
“patently untrue’ and ‘unbelievable’ will not be inter- 
fered with. State v. Carter. Supreme Ct. .. 241 

The State’s obligation to disclose to defense counsel] in- 
formation it possesses or materials in its file is not limited 
to evidence that affirmatively tends to establish a de- 
fendant’s innocence but would include any information 
material and favorable to a defendant’s cause even where 
the evidence concerns only the credibility of a State’s 
witness; here, both the October 11 tape and the promises 
made to Bradley clearly possessed the capacity to have 
affected the jury’s evaluation of the credibility of the wit- 
nesses’ identification testimony, and the State, therefore, 
had the obligation to disclose, even absent inquiry. State 
v. Carter. Supreme Ct. 241 

There was no error on the part of the court below in 
denying defendant’s request for a pretrial lineup. State 
v. Walls. App. Div. 375 

The order of the trial court directing the prosecutor to 
conduct a lineup during the trial is an unwarranted inter- 
ference with his discretionary conduct of criminal litiga- 
tion in the absence of a showing of necessity, and defendant 
has not demonstrated a reasonable likelihood here of a 
mistaken identification. State v. Walls. App. Div. 375 

The main thrust of the redacted confession here, which 
the trial court edited by substituting the word ‘blank’ 
where the codefendants’ names appeared, was to implicate 
those codefendants, and its admission constituted revers- 
ible error; it is suggested that on remand the trial court 
consider the possibility of adopting the U.S. v. Rickey 
procedure for granting a severance. State v. Sims. App. 
Div. 526 

Where the court on its own motion grants a mistrial, 
manifest necessity for that action must be shown; here, 
neither manifest necessity nor the ends of public justice 
warranted the grant of the partial mistrial. State v. Recht- 
schaffer. Supreme Ct. 582 

Whether there was a manifest denial of justice is the test 
on a R. 3:20-1 motion for a new trial, not on a R. 3:18-2 
motion for a judgment of dismissal notwithstanding the 
verdict, where the test is the same as when a motion for 
acquittal is made at the close of the State’s case. State v. 
Rodriguez. App. Div. 664 

Restitution is not only an appropriate but frequently a 
salutary technique in the criminal process and in the pur- 
poses of the probation system; however, to remand for the 
purpose of restitution in the circumstances here would be 
burdensome to a congested court and unjust to a severely 
handicapped defendant. State v. Harris. Supreme Ct. 665 

Under N.J.S.A. 9:6-8.25(b) the prosecutor is permitted to 
exercise his discretion in regard to whether a referral of a 
child-abuse n.atter to the Juvenile and Domestic Relations 
Court is appropriate or not; clearly the Legislature did not 
divest the criminal court of jurisdiction in the first instance 
in a situation such as the one here. In re application of 
Phillips. App. Div. 697 

Where, as here, there has been a trial of several charges 
without objection, it takes a strong showing of probable 
prejudice in fact to warrant a finding of plain error; the 
trial court here did not commit plain error in not severing 
the charge of ‘‘possession of a revolver after having been 





previously convicted of robbery.” State v. Jones. App. 
Div. pei a eet oh 

The fact that the acquittal on the drunk driving charges 
here was granted for a legal reason, rather than on the 
basis of a factual determination, does not alter the result 
that the State has no right of review; this is so whether 
or not the trial court may have erred in its ruling. State v. 
McKelvey. App. Div. ast 80 

The fact that the State’s disclosure here, by sheer mis- 
take, did not extend to the outer limits of its knowledge 
was neither a suppression nor a concealment in the legal 
sense, and the dismissal of the indictment was a mistaken 
exercise of discretion on the part of the trial judge. State 
v. Laganella. App. Div. heat ; : 


DAMAGES 
The clear intent of N.J.S.A. 59:9-2(d) was to restrict 
recovery for pain and suffering to those cases in which the 
medica] expenses have exceeded $1,000; the statute ex- 
presses no intention of barring or limiting recovery for 
permanent injuries. Peterson v. Edison Twp. Bd. of Edu- 
CAN AD SIDIV. nop coos ne oy cee oN se cech meu ss MEE 
While the contractual relation here of manufacturer and 
exclusive territorial distributor continued between the 
parties, an obligation of reciprocal good-faith dealing 
similarly persisted between them; defendant’s selfish with- 
holding from plaintiff of its intention to seriously impair 
its distributorship, although knowing that plaintiff was 
embarking on an investment substantially predicated upon 
its continuation, constituted a breach of the implied cov- 
enant of dealing in good faith and must be given substan- 
tial weight in determining the reasonableness of the period 
of notice of termination of the distributorship in order to 
determine the damages to be awarded. Bak-A-Lum Corp. 
of America v. Alcoa Building Products, Inc. Supreme 
Ct. oth 121 
Respondents-employers’ argument that, since complain- 
ant does not seek injunctive relief, the parties should be 
relegated to the law courts is not applicable here; the 
order entered by the Director of the Division on Civil 
Rights directs respondents to cease and desist from dis- 
criminating, and the amount of damages awarded shows 
that the Director was not faced with injuries of such 
severity or losses so extensive as to deprive him of juris- 
diction. Harvard v. Bushberg Bros., Inc. App. Div. 121 
Buyers of residence were damaged in their reasonable 
contractual expectations by developer-seller’s conduct in 
1) encouraging buyers’ next-door neighbors in their plans 
for a tennis court, 2) failing to reveal these plans to buy- 
ers, 3) failing to provide copies of the deed restrictions and 
failing to enforce the covenants and 4) failing to furnish 
buyers with the notice of application for a variance for 
the tennis court that developer-seller received two days 
after buyers’ closing; damages awarded for the cost of 
planting a screen of trees and for the residual loss of value 
of the property. Tobin v. Paparone Construction Co. Law 
Div. pike ; 123 
American Air Filter Co., Inc. v. McNichol. 3rd Cire. 127 
Although ordinary contract principles should apply and 
a tenant should be able to seek to prove failure to mitigate 
damages, the state of the law in New Jersey at the present 
time mandates the conclusion that, with a lease provision 
against assignment, abandonment by the tenant permits 
the landlord to leave the premises vacant for the balance 
of the leasehold term with no duty to mitigate damages and 
recover the total accrued rent; an intermediate appellate 
court has no authority to change the law and must leave 
it for consideration by the Supreme Court. Riverview 
Realty Co. v. Peresio. App. Div. 265 
The claim for punitive damages here made relevant the 
quality of defendant’s motivation and intent with regard 
to the transaction in question, which deprived plaintiff 
broker of her commission, and reference thereto in sum- 
mation was not improper. Belinski v. Goodman. App. 
Div. 455 
The actual wealth of a defendant is relevant on a claim 
of punitive damages and evidence thereof may be received 
following a prima facie showing of actual malice. Belinski 
v. Goodman. App. Div. 455 
Willful, wanton and reckless conduct differs in kind from 
ordinary negligence; a cause of action founded on it should 
not be considered an action to recover damages for negli- 
gence, and punitive damages may attach. Draney v. Bach- 
man. Law Div. 527 
Absent an extension-of-time provision in the contract, 
liquidated damages will be denied where the contractee is 
responsible for any delay, even though most or some of 
the delay is attributable to the contractor; where there 
is such a provision, the contractee may recover liquidated 
damages only to the extent that the contractee did not 
cause the delay. Buckley & Company, Inc. v. State of New 
Jersey. Law Div. 638 
Plaintiff's grievance is founded upon the breach of con- 
tract between the parties—a contract that creates no spe- 
cial relationship or duty beyond that arising out of any 
commercial transaction—and punitive damages are not 
recoverable against the breaching party. Sandler v. Lawn- 
A-Mat Chemical & Equipment Corp. App. Div. 764 
It seems clear that the Legislature intended that the 
beneficiary of no-fault coverage receive compensation for 
lost “‘gross income” rather than lost ‘‘net income.’ Zyck 
v. Hartford Ins. Group. Law Div. 1028 
A self-employed individual is not excluded from the No- 
Fault Act’s coverage; where, as here, profits of a business 
are generated exclusively through the labor of the assured 
witout substantial assistance by others, and the capital 
investment is either insignificant or incidental to the ser- 
vices rendered by the assured, profits may be equated with 
“income” within the meaning of the No-Fault Act. Zyck 
v. Hartford Ins. Group. Law Div. 1028 
Where, as here, inquiry by the contractor about the 
status of rights of way that the State was required to 
furnish brought forth a representation that there was no 
problem, the ‘“‘no damage”’ clause in the contract does not 
bar recovery by the contractor for the overhead and ordi- 
nary profit lost as a result of the failure of the State to 
provide access to property upon which the contractor had 
to perform work. Franklin Contracting Co. v. State of N.J. 
App. Div. RASS 1112 








DEFAMATION 


Whether the defamation was published intentionally and 
maliciously or as a result of negligent or careless report- 
ing, the one-year bar of N.J.S.A. 2A:14-3 applies. Rodriguez 
v. The Home News. App. Div. ee 68 

The gist of the instant action is not for the type of per- 
sonal damages usually flowing from a libel and slander 
action; rather, it is for damages to plaintiff’s business by 
virtue of the failure of others to deal or contract with plain- 
tiff, affecting plaintiff’s business and right to earn a living, 
and the one-year statute of limitations of N.J.S.A. 2A:14-3 
is not applicable to the case. Henry V. Vaccaro Constr. 
Co. v. A. J. DePace, Inc. Law Div. : 238 

In order to be protected by their qualified privilege, 
credit-reporting agencies’ honest, good-faith belief in the 
truth of their reports must be predicated on reasonable 
grounds; in making that determination, consideration will 
be given to whether the information has been obtained 
from a reliable source, and whether the investigation and 
evaluation of such information were reasonable under the 
circumstances. Krumholz v. TRW, Inc. App. Div. 760 


DISABILITY BENEFITS 


N.J.A.C. 12:18-2.10(c) furthers the legislative intent that 
an employee covered by a private plan should not be per- 
mitted to obtain benefits from the State Temporary Dis- 
ability Plan, and a claim that the regulation invidiously 
discriminates against the private plan here by requiring 
it to pay a part-time employee the entire amount she 
would have received had all her employment been covered 
under the State plan is without merit. Snedeker v. Bd. of 
Review, Div. of Employment Sec’y, Dept. of Labor and 
Industry. App. Div. vax 438 

Federal Unemployment Program, which denies unem- 
ployment benefits during eight weeks surrounding preg- 
nancy without corresponding eligibility for disability bene- 
fits, is unconstitutional. Attorney General’s Formal Opinion 
No. 4 - 1976. . ssecees oe 680 

The construction by the Division of Unemployment and 
Disability Insurance of the word ‘‘week”’ in N.J.S.A. 43:21- 
39 to mean “‘any portion of a week” is consistent with the 
legislative intent. Continental Casualty Co. v. Knuckles. 
JN Obs Dt aN ane ne eee iete eee 782 

The proofs here did not meet the required test of “‘trau- 
matic event” from the standpoint of the application of 
external force, and claimant did not suffer permanent and 
total disability as a direct result of a traumatic event with- 
in the meaning of N.J.S.A. 43:15A-43. Magnani v. Bd. of 
Trustees of PERS. App. Div. 806 

The proofs here clearly show that petitioner’s disability 
directly resulted from the combined effect of a traumatic 
event and a preexisting disease, and he is entitled to an 
accidental disability retirement allowance under N.J.S.A. 
43:16A-7. In re Sigafoos. App. Div. 960 

The proofs introduced in this case fit precisely into the 
holding of Cattani v. Bd. of Trustees; the trauma incurred 
by claimant was the natural and proximate cause of his 
disability—it was the “direct” cause of his disability— 
and his claim should have been allowed. Still v. Bd. of 
Trustees of PERS. App. Div. eee ey 


DISCOVERY 


If the industry of counsel or his investigator results in a 
piece ot concrete evidence, such as the motion picture 
films in this case, then that evidence is not rendered non- 
discoverable solely because of the ‘‘work preduct’’ doc- 
trine; if it be non-discoverable despite its relevancy and 
the absence of privilege, it must be by reason of some 
exception provided for by the discovery rules; all the 
considerations here establish ‘‘substantial need’’ for plain- 
tiff to see the motion pictures in question and plaintiff has 
satisfied the requirement of R. 4:10-2(c). Jenkins v. Rain- 
ner. Supreme Ct. 81 

As a general proposition, and always subject to the dis- 
cretion of the trial court, any demand for discovery of 
motion pictures should be accompanied by a consent to be 
deposed after the movies have been taken and before the 
films must be presented for the adversary’s examination. 
Jenkins v. Rainner. Supreme Ct. 

The Attorney General and the director of the Division of 
Criminal Justice, as well as other high-level government 
officials, should not be deposed absent a showing of first- 
hand knowledge or direct involvement in the events giving 
rise to an action, or absent a showing that such deposition 
is essential to prevent injustice. Hyland v. Smollok. App. 
Div. 99 

There is no reason why a claim of negligent diagnosis 
should render the discovery rule, which has its genesis in 
considerations of equity, unavailable; here, becauise of the 
substantial identity of the wrongful death (brought within 
time) and the survival causes of action, together with the 
brief delay in filing the latter, the defendant doctor will 
suffer no prejudice and no good reason appears to bar the 
survival action. Duffy v. Ackerhalt. App. Div. 201 


U.S. v. McCrane. 3rd Circ. 208 

Sinee the use of videotape is not expressly prohibited by 
the rules, there is no reason why its use cannot be ordered 
in an appropriate case as an additional method of record- 
ing a deposition; such an application is addressed to the 
sound ciscretion of the trial judge. Blumberg v. Dornbusch. 
App. Div. fais : : 529 

Neither N.J.S.A. 2A:81-17.3 nor federal cases consider- 
ing an immunity statute with similar language compel a 
court to issue an order compelling a witness granted use 
immunity to testify that is basically unfair, inequitable 
or totally unnecessary on the plain record before it; in 
New Jersey, prosecutorial discretion is not absolute, and 
the desire of the deputy attorney general for unilateral 
discovery does not furnish justification for an order under 
the circumstances here present. In re Tuso. App. Div. 565 

In determining whether material sought pursuant to a 
discovery order has been supplied, the basic document to 
be considered is the order requiring discovery, rather than 
the contents of the motion that occasioned it; if, as here, 





the order is broader in scope than the request contained 
in the motion, the order governs. Smithey v. The Johnson 
Motor Lines. App. Div. .......... Polk ease oii ee ROO 


The discovery rules relating to the kind of materials 
here sought by a movant contemplate that he will pay the 
reasonable expenses incident to obtaining and reproducing 
them, including reasonable charges for the time, effort 
and reproduction cost involved; where, as here, the reason- 
ableness of the charges is challenged, the court should 
require that the proofs supporting the charges be set forth 
in detail so that an appropriate decision can be made. 
Smithey v. The Johnson Motor Lines. App. Div. 586 


The right of confrontation is primarily a criminal right 
and is not carried to its full extent in civil proceedings; 
here, where there is no potential loss of liberty but rather 
money damages involved, and there is no apparent reason 
for bias or possible motive for inconsistent testimony, 
plaintiff’s motion to obtain a copy of the entire transcript 
of a juvenile proceeding as part of the discovery of her 
wrongful death action is denied. In re S.F. Juv. and Dom. 
Rel. Ct. 587 


The prosecutor here, having shown good cause, is entitled 
preliminarily to examine the proposed juvenile alibi wit- 
ness’ medical and psychiatric records and use them in 
connection with a motion for a psychiatric examination; 
he, his expert and the attorneys for the juvenile and the 
defendant, and their experts, shall keep such information 
confidential, and any hearing with respect to her com- 
petency should be held in camera. State v. Allen. Supreme 
Ct. ; 622 


R. 4:10-2 as drawn requires disclosure of plaintiff’s ex- 
pert’s letter here, from which the only thing defendant 
would learn would be plaintiff’s strategy; perhaps R. 4:10- 
2(d) should be broadened to allow an expert’s ‘“‘mental im- 
pressions” (as opposed to his factual report and opinion) to 
be privileged insofar as they are revealed to the attorney 
engaging him. Franklin v. Milner. Law Div. 628 


Although reinstatement should be permitted despite non- 
compliance with the discovery rule when infractions are 
minor, the facts in this case—where there was gross inat- 
tention by plaintiff to pursuing her cause of action and 
defendant was prejudiced—are aggravated, and the refusal 
of the trial court to vacate the dismissal is the only appro- 
priate sanction. Crews v. Garmoney. App. Div. 717 


The combination here of plaintiffs’ expert witness’ ab- 
sence from the state, unprocured by the offering party, 
and the existence of exceptional circumstances, compels 
the granting of plaintiff’s motion to take the witness’ de 
bene esse videotape deposition. Mills v. Dortch. Law 
Div. 829 


The employment status of the fact witnesses here (who 
were employed by defendant on whose premises the acci- 
dent occurred) constitutes the ‘‘good cause’ required by 
R. 4:10-2(c), and copies of their statements must be sup- 
plied plaintiff. Werkheiser v. T. E. Warren, Inc., Law 
Div. sinew te nase Ce 


The conflict between the sound policy of the secrecy of 
grand jury proceedings and the concept that discovery in 
civil cases should be liberally granted can best be resolved 
by requiring civil litigants to demonstrate compelling cir- 
cumstances or need warranting disclosure of grand jury 
testimony; plaintiffs here have failed to do so. Doe v. Klein. 
App. Div. 871 


DISCRIMINATION 


Past And Prologue: Equal Employment Opportunity 
1965-75 by Alfred W. Blumrosen 113 

Respondents-employers’ argument that, since complain- 
ant does not seek injunctive relief, the parties should be 
relegated to the low courts is not applicable here; the 
order entered by the Director of the Division on Civil 
Rights directs respondents to cease and desist from dis- 
criminating, ana the amount of damages awarded shows 
that the Director was not faced with injuries of such sever- 
ity or losses so extensive as to deprive him of jurisdiction. 
Harvard v. Bushberg Bros., Inc. App. Div. 121 

In order to establish an unlawful employment practice 
on the basis of sex within the meaning of N.J.S.A. 10:5-1 
et seq. it is not necessary that the sex discrimination be 
the sole reason tor the employment practice under attack; 
if discrimination on the basis of sex, as here, played at 
east a part and was a causal factor in the failure of 
complainant to be given the job of credit manager, a viola- 
tion of the statute has been established. Harvard v. Bush- 
berg Bros. App. Div. 121 

The Division on Civil Rights has no jurisdiction over 
allcgations of discrimination in public school curricula 
since exclusive jurisdiction inheres in the Commissioner 
of Education. Attorney General’s Formal Opinion No. 28 - 
1975 oases 227 

The act of discrimination requires intent; the hearing 
officer for the Civil Rights Division here found no intent 
to discriminate on the part of the defendants and it is 
impossible to see how she could reach the conclusion, 
adopted by the director, that defendants had not com- 
pleted a business undertaking with complainant because 
he employed Puerto Ricans. Parker v. Dornbierer. App. 
Div. 565 

The Department oj! Civil Service is not subject to the 
Law Against Discrimination in carrying out its regulatory 
responsibilities through the adoption of rules and regula- 
tions. Attorney General’s Formal Opinion No. 5- 1976 726 

Runyon v. McCrary. U.S. Supreme Ct. 727 

Franks v. Bowman Transportation Co. U.S. Supreme 
CE. 740 

The obvious intent of the framers in inserting ‘‘ancestry” 
into the New Jersey Constitution was not the prevention of 
discrimination based upon specific family relationships 
between individuals such as here, but to prohibit discrimi- 
nation because of racial, religious, ethnic or national an- 
cestry shared by numerically significant segments of the 
population. Whately v. Leonia Bd. of Education. Chan. 
Div. pee tte 774 
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Some actions to eliminate or reduce the results of prior 
discrimination may be appropriate to assist the extension 
of full and equal privileges to persons against whose class 
there has been discrimination, but the Law Against Dis- 
crimination does not empower the Division on Civil Rights 
to accomplish that result by the imposition of a racial 
quota. Lige v. Town of Montclair. Supreme Ct. .... 1129 





DOMICILE (see Residence) 


DRUNK DRIVING 

When a police officer, administering a breathalyzer test 
to an out-of-state driver who operated his vehicle on New 
Jersey’s highways, informs the driver of his right to have 
a person of his choice administer an independent test, the 
results of the police test will be admitted into evidence 
even if the defendant did not understand this right be- 
cause of his inability to understand English. State v. 
Munez. Law Div. .... 455 


Although an affirmance of defendant’s conviction for per- 
mitting his car to be operated by someone under the influ- 
ence of intoxicating liquor is mandated here by the record, 
irrespective of the results of the breathalyzer tests, it is 
important to comment that there is no doubt that the 
statutory presumptions arising from the amount of alcohol 
in a driver’s blood are available against the person charged 
with permitting that driver to operate a motor vehicle 
owned by him or in his custody or control; Wetmore over- 
ruled. State v. Gormley. App. Div. 538 


In view of the danger presented to members of the public 
by an intoxicated driver, it may be cogently argued that 
defendant’s conduct and the limited-access service road 
involved here came within the ambit of the drunk driving 
statute. State v. McKelvey. App. Div. 3 .. 802 


The additional punishment for younger drunk drivers 
can be justified by the increased hazard of drinking and 
driving by those inexperienced in handling both responsi- 
bilities, and the Age of Majority Enactment does not super- 
sede N.J.S.A. 39:4-50(a). State v. Damiano. County Ct. 828 


EASEMENTS 


The riding club and its predecessors in title here used a 
bridle trail on another’s land openly, continuously and 
uninterruptedly for a period of more than 20 years and is 
entitled to a presumption of adverse use for purposes of a 
prescriptive easement; plaintiffs have failed to establish 
that the use was by permission. Kruvant v. 12-22 Wood- 
land Avenue Corp. t/a Suburban Essex Riding Club. Law 
Div. iets ..... 286 


The interest in the land (leased by Kearny to the Munici- 
pal Sanitary Landfill Authority) that was created by the 
agreement between the Authority and the City of Newark 
that permits Newark to dump refuse on the land is neither 
a lease nor a license; it is an easement in gross running 
to the benefit of Newark, and there could therefore be no 
breach by the Authority of the restraint in its lease with 
Kearny against subletting. Town of Kearny v. Municipal 
Sanitary Landfill Authority. Law Div. , 984 


ELECTIONS 


The minimum-age requirements set forth in the New 
Jersey Constitution relate to the State’s interest in main- 
taining the integrity of the ballot by ensuring competent 
candidates; in this context, the requirements are reason- 
able; they fall with equal weight on all voters and do not 
permanently exclude any candidate. Wurtzel v. Falcey. 
Supreme Ct. 222 


The 1976 primary election shall be held on the Tuesday 
following the first Monday in June as provided by N.J.S.A. 
19:2-1, or June 8, 1976. Attorney General’s Formal Opinion 
No. 31 - 1975. 319 


Residence at the New Lisbon State School for the men- 
tally retarded does not per se render one who meets all 
other voting requirements ineligible to vote; the resident 
who seeks to vote is not disqualified by reason of any 
“idiocy” or ‘insanity’ thought to spring from that resi- 
dence alone, and may have a sufficient subjective attach- 
ment to choose the school community as his sole place for 
voting and a sufficient objective attachment through his 
physical residence in the school community. Carroll v. 
Cobb. App. Div. 516 


Receptions and dinners at a price of $100 per ticket are 
not commonplace events, and when payment is made by a 
bank to a campaign committee named for a candidate, the 
conclusion is inescapable that this was a payment of money 
prohibited by N.J.S.A. 19:34-45. State v. The Bank of New 
Jersey. Law Div. 598 

Where a council member of a borough governed by N.J. 
S.A. 40:86-1 et seq., whose three-year term was to expire 
December 31, 1976, resigned January 1, 1976 to become 
mayor, N.J.S.A. 40:45B-2(a) applies, and where, as here, 
the governing body (meaning the mayor and council) can- 
not decide on a candidate to fill the vacancy, subsection 
(c) applies; if a special election is called by the municipal 
clerk, candidates shall be only those who could qualify to 
run in a primary election of the party of the previous in- 
cumbent; of course, the entire electorate of the munici- 
pality shall be permitted to vote at the special election. In 
re Vacancies in Government of Rutherford. Law Div. 610 


N.J.S.A. 40:45B-3, applicable to the facts here, was vio- 
lated by the borough council when it attempted to appoint 
a Democrat to an office whose previous incumbent was 
elected as a Republican. Republican Committee of Garwood 
v. Mayor and Council of the Borough of Garwood. Law 
Div. 697 


Limitations on spending for political campaigns set forth 
in the N.J. Campaign Contributions and Expenditures Re- 
porting Act are unconstitutional under the First Amend- 
ment to the U.S. Constitution. Attorney General’s Formal 
Opinion No. 10 - 1976. ................. eee eee 745 
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ENVIRONMENTAL PROTECTION 
Water per se is not a hazardous, deleterious, destructive 
or poisonous substance when added to fresh or tidal waters, 
nor would water that had a temperature of 34°F to 38°F 
fall into that category; it could only be so classified if it 
were injurious to fish and, under the circumstances here 
cause in fact of damage to the menhaden, which had to 
be shown to establish a violation of N.J.S.A. 23:5-28, has 
not been demonstrated. N.J. Dept. of Environmental Pro- 
tection v. Jersey Central Power & Light Co. Supreme 
Ct. 97 
The language and legislative history of the New Jersey 
Waiter Quality Improvement Act compel the conclusion 
that the Act creates liability for the costs of removal of 
prohibited substances from waters of this State in the ab- 
sence of fault. Lansco, Inc. v. N.J. Dept. of Environmental 
Protection. Chan. Div. 326 
Fairness and overall administrative balance and sound- 
ness are reasonably secured by the regulations under the 
Wetlands Act of 1970. In re the application of Triarch Corp. 
for a Type B Wetlands Permit. ‘App. Div. 455 
The Coastal Area Facility Review Act contains reason- 
ably adequate standards to guide the agency involved and 
is otherwise constitutional. Toms River Affiliates v. Dept. 
of Environmental Protection. App. Div. 517 
To require a developer to comply with local zoning reg- 
ulations pertaining to land use and also to comply with use 
regulations designed to protect the State’s environmental 
resources is not violative of any constitutional mandate. 
Toms River Affiliates v. Dept. of Environmental Protec- 
tion. App. Div. 517 
The governmental interest in establishing regulations to 
ensure a plentiful supply of game animals for consumption 
and sport is suitably furthered by placing a degree of 
regulatory control in the hands of a Fish and Game Council 
composed of sportsmen, farmers and commercial fisher- 
men; opening the Council’s membership to persons with 
differing philosophies might reflect the art of public rela- 
tions, but it is not a constitutional necessity. The Humane 
Society of the U.S., N.J. Branch, Inc. v. N.J. State Fish 
and Game Council. Supreme Ct. 672 


EQUITY 

A party who resorts to equity to foreclose a mortgage 
exposes himself to the operation of equitable principles 
and must. submit to an equitable resolution of the issues 
raised, and the single controversy doctrine requires that 
a party litigate all aspects of a controversy in a single pro- 
ceeding; here, where the thrust of the counterclaim is the 
assertion that plaintiff had breached the underlying agree- 
ment in relation to which the mortgage was executed and 
interfered with defendants’ rights under that agreement, 
these claims were germane to the foreclosure action within 
the meaning of R. 4:7-1 and should not have been severed 
and transferred to the Law Division. Leisure Technology- 
Northeast, Inc. v. Klingbeil Holding Co. App. Div. 86 

Buyers of residence were damaged in their reasonable 
contractual expectations by developer-seller’s conduct in 
1) encouraging buyers’ next-door neighbors in their plans 
for a tennis court, 2) failing to reveal these plans to buyers, 
3) failing to provide copies of the deed restrictions and 
failing to enforce the covenants and 4) failing to furnish 


buyers with the notice of application for a variance for the - 


tennis court that developer-seller received two days after 
buyers’ closing; damages awarded for the cost of plant- 
ing a screen of trees and for the residual loss of value of 
the property. Tobin v. Paparone Construction Co. Law 
Div. 123 

The holder of a variance who has not yet fully exercised 
it is not completely immune from a subsequent, valid 
ordinance that, as a matter of general zoning, prohibits 
in the future the use for which the variance was granted, 


2? ‘ of a subsequent amending ordinance depends 
0 0 which he has gone in his efforts to carry 
suc. uc io fruition; here, where respondents without 
good cause slept upon their rights, equitable principles 


compei an affirmance of the action of the planning board 
in Genying site-plan approval. Dimitrov v. Carlson. App. 
Div. 199 

Borrower here is awarded specific performance of mort- 
gage loan commitment agreement. Selective Builders, Inc. 
v. Hudson City Savings Bank. Chan. Div. 253 

Book Review by William A. Consodine 447 





Althouch a debtor’s interest in property held as a tenant 
by the entirety may be reached by his creditors, the rem- 
edy of n>vtiticn is not automatic ally available to a pur- 
ch: n sale or to a rrantee of a trustee in 
bi . ¢ ent by a trans- 
feix 0 » in the family home, a 
cour miited to exercise its equitable discre- 
tion and where, as here, a bankrupt husband lives with his 

fam ily in a modest home, it is within the equitable 





on of the court to deny partition, leaving the cred- 
itor to resort to some other remedy. Newman v. Chase. 
Supreme Ct. 473 

The remedy of specific performance was appropriate 
here, where p intif? s employment as a college faculty 
nernber was terminated imy properly because of her exer- 
cise of First Amendment rights of free speech and press. 









Endress v. Brookdale Ce nmunity College. App. Div. 1017 

Where the morttorce ietokenly calculated the monthly 
amort | judge correctly determined 
th: owed and were obligated to pay the 
pri: 1 bal ¢ when the parties failed to agree on 


arroncary Bs 
el iwements fox 


2yments, it was incumbent upon the 
judge to resolve the matter himself by establishing 
* method of payment; since the mortgagors seek 
ty y at the haz of the court, they must do equity by 
paying the amount honestly due the mortgagee, albeit on 
reasonable terms. Totowa Savings & Loan Ass’n v. Cres- 









cione. App. Div. 1088 
ERISA 

Employee Stock Ownership Plans, vacate and Ans- 
wers, by Harold Kamens a8 


ESTATES 

The solicitation approach of plaintiff, in the light of 
established hostility to ‘‘heir-hunting’—aside from any 
consideration of whether its activities constituted an unlaw- 
ful practice of law — leads to the conclusion that those 
activities are inimical to the public policy of protecting 
beneficiaries of estates from imposition and unnecessary 
expense; the illegality here that renders the contract void 
soes to the main body of the agreement. Int’l Tracers of 
America Inc. v. Rinier. App. Div. 568 
Real estate that is specifically devised (and does not 
have to be sold) does not come into the hands of the 
executor, and N.J.A.C. 18:26-7.10, which the Director of 
the Division of Taxation promulgated to implement the 
Transfer Inheritance Tax Act by defining and limiting the 
amount of the deduction allowable in respect of the pay- 
ment of commissions to a personal representative, is 
valid; what effect, if any, N.J.S.A. 3A:6-16.2(c) may have 
upon the general issue here discussed with respect to real 
estate not specifically devised is reserved until that issue 
is actually presented. In re Estate of Widenmeyer. Su- 
preme Ct. 601 


The bonus initially awarded, and ak oy decedent’s em- 
ployer after his death, had vested, and is includable as 
part of decedent’s estate; the additional discretionary sum 
paid by the employer should be treated as being in the 
nature of a gratuity to decedent’s widow. In re the estate 
of Gregoriou. County Ct. 809 


ESTOPPEL 


The Tort Claims Act does not prohibit the doctrine of 
equitable estoppel and, on the basis of the particular facts 
in this case, the borough is estopped to raise the defense 
of failure to comply with the notice provisions of N.J.S.A. 
59:8-8. Anske v. Borough of Palisades Park. App. Div. 440 


To permit defendant to repudiate his intent to support 
the child (who as an infant was voluntarily brought by 
defendant and his former wife into their home, where he 
was raised and held out by them as their son), and no 
longer stand in loco parentis to him, would cause irrepar- 
able harm to the boy; equitable estoppel must be applied 
to prevent that result. A.S. v. B.S. Chan. Div. 599 


The question here of estoppel against the municipality 
should not be resolved exclusively on whether the building 
permit was issued in good faith by a building inspector 
acting within the ambit of his duty as long as there is 
proper good-faith reliance thereon; the requirement added 
here necessitates findings that may be examined to see if 
the building inspector had any apparently reasonable 
basis under the zoning ordinance upon which to bottom is- 
suance of the permit, regardless of how insubstantial that 
basis may now appear; this departure from Hil! v. Eaton- 
town Bd. of Adjustment may be more apparent than real. 
Jesse A. Howland & Sons, Inc. v. Boro of Freehold. App. 
Div. 961 


ETHICS 


The restrictive covenant here that sought to allocate 
designated clients to individual partners upon termination 
of the law firm, unrelated to the retirement of a partner, 
and sought, for a period of five years, to restrict each part- 
ner from doing business with a client designated as belong- 
ing to another partner, violates DR 2-108(A) and is unen- 


forceable. Dwyer v. Jung. App. Div. 17 
In re Abrams, U.S. Sup. Ct. 34 
New York County Lawyers Ass’n Committee on Profes- 

sional Ethics. Question No. 645 (75-15) 54 
New York County Lawyers Ass’n Committee on Profes- 

sional Ethics. Question No. 644 (74-17) 54 
New York County Lawyers Ass’n Committee on Profes- 

sional Ethics. Question No. 643 (74-19) 54 


There is here an admitted conversion of substantial trust 
funds, as well as a failure to maintain adequate and proper 
trust accounts and office records, and a situation where 
respondent was appointed administrator c.t.a. of an estate 
and failed to account for over seven years; there are also 
some mitigating circumstances and the appropriate disci- 
pline is a suspension of three years; should respondent 
apply for reinstatement, he will be required to demon- 
strate that he has fully satisfied ail of his fiduciary obliga- 
tions and that he can and will establish and maintain ade- 
quate business accounts and records as required by R. 
1:21-6. In re Morris Barnett, an attorney at law. Supreme 
Ct. 57 

The public must be protected and where, as here, an 
atiorney has clearly demonstrated his unfitness to practice 
law his name will be stricken from the roll. In re Ira April, 
an attorney at law. Supreme Ct. 62 

Respondent’s conduct in both matters here was shabby 

ind inexcusable and reflects on the competency and integ- 
a of the bar; he will be suspended for one year and until 
the further order of the Court. In re Richard J. Zeitler, an 
attorney at law. Supreme Ct. 81 

There has been here a misappropriation and misuse of 
substantial trust funds and, under the circumstances, ap- 
propriate discipline is a suspension from the practice of 
law for three years; should respondent apply for reinstate- 
ment he will be required to Gemonstrate that he has made 
complete restitution and have to present satisfactory evi- 
dence that he has solved his drinking problem. In re 
Francis P. Hickey, an attorney at law. Supreme Ct. 83 

Where several circumstances mitigate against the impo- 
sition of a more severe penalty than might otherwise be 
warranted for respondent’s misuse and conversion of funds 
held in escrow and failure to maintain the accounts and 
records required by R. 1:21-6(a)(b), a suspension for three 
months is appropriate. In re Loren C. Lewis, an attorney 
at law. Supreme Ct. 85 

The measure of Ciscipline to be imposed because of fail- 
ure to file income tax returns and to pay the taxes due is 
not easily determined; taking into account all the circum- 
stances of this case, respondent should be suspended from 
the practice of law for one year. In re Warren W. Wilentz, 
an aitorney at law. Supreme Ct. 119 





In light of all of the facts here, where respondent failed 
to file within time tax returns and employer's quarterly 
federal tax returns for three years, respondent’s conduct 
merits a suspension from the practice of law for six 
months. In re John E. Hughes, an attorney at law. Su- 
preme Ct. 119 

The filing of false and fraudulent tax returns, a felony 
to which respondent has pleaded guilty, is much more 
m9 ious than failing to file a tax return and pay the tax 
within the legally prescribed time period, which is a mis- 
demeanor; under all of the circumstances that appear in 
the record, respondent should be suspended from the prac- 
tice of law for two years. In re Raymond G. Becker, an 
attorney at law. Supreme Ct. 119 

The findings here, establishing a pattern of willful ne- 
glect, fraud and misconduct that cannot be allowed to 
continue, mandate disbarment. In re John J. Egan, an 
attorney at law. Supreme Ct. 153 

Respondent’s threat to and physical attack on opposing 
counsel in the presence of the robed judge was a serious 
viclation of DR 7-106(c)(6), and any future involvement 
in a similar episode will be a basis for more drastic disci- 
plinary action; here, where he has apologized and assured 
the court that he will never again engage in another such 
altercation, he is severely reprimanded. In re Dennis D. S. 
McAlevy, an attorney at law. Supreme Ct. 217 

On Ethics: A Book Review. Are the Canons of Ethics Un- 
ethical? by Edward Gaulkin 217 

It is from the unusually close relationship here with an 
elderly former neighbor that respondent’s duty grew, and 
DR 9-101 is assuredly broad enough to encompass his 
dereliction; he violated DR 1-162(a)(4) and failed to abide 
by the high standards of conduct demanded of an attorney. 
In re Calvin J. Hurd, an attorney at law. Supreme Ct. 459 

Acguittal of criminal charges is not res judicata in a 
disciplinary proceeding. In re James J. Caliahan, an at- 
torney at law. Supreme Ct. 463 

The bribery of public officials is a blight that destroys 
the very fabric of government; there are no extenuating 
circumstances here and, having demonstrated his unfitness 
to practice law, respondent’s name is hereby stricken from 
the rolls. In re James J. Callahan, an attorney at law. 
Supreme Ct. 463 

Ethics committees are agents of the Supreme Court; it 
is the Court that makes the factual findings, draws the 
legal conclusions and determines the appropriate disci- 
pline. In re James Logan, Jr., an attorney at law. Supreme 
Ct. 479 

The disciplinary process i is not equivalent to a criminal 
proceeding; it is sui generis, and the purpose of a disci- 
plinary sanction is not punishment, but maintenance of the 
integrity and purity of the bar, elimination of unfit persons 
from the practice of law, and vindication of public con- 
fidence in the bar and the administration of justice. In re 
James Logan, Jr., an attorney at law. Supreme Ct. 479 

The amendment of the charge here from a violation of 
R. 1:16-1 to a violation of DR 7-108(C) did not modify the 
faciual episode and respondent was afforded a full oppor- 
tunity to meet the amended charge; he has demonstrated 
no rational basis to justify dismissal of the disciplinary 
proceedings because of double jeopardy. In re James Lo- 
gan, Jr., an attorney at law. Supreme Ct. 479 

Respondent has had a fair and meaningful hearing and 
his constitutional due process rights have been protected 
and preserved in these disciplinary proceedings, nor, con- 
trary to his assertion, is there a denial of due process 
because no appeal is possible from the Supreme Court’s 
decision. In re James Logan, Jr., an attorney at law. 
Supreme Ct. 479 

Respondent’s misrepresentation here to his client, his 
failure to ascertain the facts, and his overall carelessness 
not only reflect adversely upon himself but create an atmos- 
phere that is generally harmful to the profession; the 
conduct evidenced here is below the standard expected of 
the bar, and respondent is reprimanded. In re James Lo- 
gan, Jr., an attorney at law. Supreme Ct. 479 

Such tactics as the prosecutor’s misuse here of prior 
conviction evidence are reprehensible in the extreme; the 
courts should not tolerate repeated infractions of basic 
ethical principles by those who should know better; the 
contempt process is always available, and prosecutors 
continuing to indulge themselves by venturing beyond ac- 
ceptable bounds of prosecutorial activity should not be 
accorded the privilege of representing the State. State v. 
Thomas. App. Div. 569 

Kramer v. Scientific Control Corp. Supreme Ct. 741 

Under all the attendant circumstances, a lesser penalty 
has been decided upon than would otherwise be appropri- 
ate were it not for respondent’s distinguished history of 
public service and unimpeachable probity in the prior 
practice of his profession; his privilege to practice law 
is suspended for three years. In re Sears. Supreme Ct. 929 

While resignation under R. 1:20-10 is tantamount to dis- 
barment, certain instances of professional misconduct are 
so grievous as to require that the Court itself must impose 
the ultimate sanction; this is such a case, and the tendered 
resignation is refused and respondent’s name is ordered 
stricken from the roll. In re Ditri. Supreme Ct. 936 

Respondent, who never maintained a trust accomnt nor 
kept a ledger of trust funds, Pigs ay ae and failed 
to repay trust funds entrusted to him, is either unable or 
unwi illing to measure up to the standard of responsibility 

a 1 on and expected of all practicing attoi 
ction of the public requires that an order of di sbarment 
be entered, and 1 respondent’s name stricken from the roll. 
In re William T. Lyons, an attorney at law. Supreme 
Ct. 1041 

Although the commercial marketpiace may accept such 
sraitineg as respondent’s deliberately overs stati ng his ex- 
pense account, the Court does not; respondent was “Obli- 
gated to achere to the high standard of conduct required 
of a member of the bar, even though his activities did not 
involve the practice of law; under all the circumstances 
here, a one-year suspension is appropriate. In re Benjamin 
Franklin, III, an attorney at law. Supreme Ct. 1111 
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ETHICS OPINIONS 
Opinions of the Advisory Committee on Professional Ethics 
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Conflict of interest, attorney defending him- 

self in rent action by former client 

No. 34 —— of interest, health board attorney 
ha homeowners’ pollution action 705 

fe, serving as school hoard at- 

mey, as tes participating in polities 714 

No. 346 - Conflict of interest, husband, school board at- 
torney, labor negotiator, wife, non-tenure 
teacher o : 

No. 347 - Threatening criminal prosecution to aid civil 
action 

No. 348 - Attorne} 













avi: 


y’s fee as will witness 715 
No. 349 - Conilict of interest, appealing client’s munici- 
pai court conviction, defending municipality 
in civil action 715 
No. 350 - Conflict of interest, former attorney for recip- 
recal wills, representing husband against wife 777 
No. 351 - Conflict of interest, municipal attorney repre- 
senting police officer on probable cause in 
municipal court 798 
No. 352 - Conflict of interest, suing former client in un- 







related matter 841 
No. 353 - Confiict of interest, waiver by public body 862 
No. 354 - Conflict of interest, Ceputy surrogate, probate 
consultant, advertising specialty 977 
No. 355 - Conflict of interest, freeholder’s partner, as- 
sistant county counsel 1017 
‘ict of interest, consultation with wife pre- 
entation of husband 1065 
- Conflict of interest, representing plaintiff and 
ins surer 1074 
ct of intere st, suing administrator pre- 
sly represented 1129 
No. 359 - Office relationshi ips, municipal = judge, 
municipal prosecutor, county assistant prose- 
cutor 1153 
No. 360 - Practicing before local bodies appointed by 
parent or before parent board member 1166 


ETHICAL STANDARDS, ADVISORY OPINIONS OF THE 
STATE EXECUTIVE COMMITTEE ON 


No. 34 - Reimbursement of expenses for travel by in- 


surance commissioner 206 
No. 35 - Supplemental employment in noise control — 1150 
No. 36 - Solicitation and nines of oud with guide- 

lines 1150 
EVIDENCE 


The hearsay rule was not violated here because the 
police officer’s response (that he went to the place where 
defendant made the sale and was arrested because of con- 
fidentia] information) did not directly or by necessary in- 
ference implicate defendant. State v. Long. App. Div. 17 

The trial court committed prejudicial error in permit- 
ting use of defendant’s prior adult conviction for armed 
robbery where he was unrepresented by counsel at the 
“perfunctory” proceeding in which the North Dakota 
juvenile court waived jurisdiction of the offense and per- 
mitted him to be tried as an adult. State v. Lueder. 
ANID SDI ors be con rain hy Brunet tes wy Gas autos hse ae ess 23 

A definition of “official information” Evid. R. 34, could 
not encompass a transcript of a prisoner’s parole revoca- 
tion hearing; the Parole Board’s need for confidentiality of 
parcle revocation transcripts, being general in nature, 
must yield to the demonstrated, specific need for evidence 
in a pending criminal trial. State v. Singleton. Law 
Div. 106 





The identity of the informer here, who was not an active 
participant in the sale of marijuana or in the arrest, was 
sential to a fair determination of the issues involved; 
han pure specula- 
tion _that the iniormer might exculpate him on the issue 
of entification, and a hope that the informer might say 
: ‘ag helpful to defendant is an insufficient basis for 
under Evid. R. 36. State v. Siebold. App. Div. 143 
1@ Giscussion here between plaintiffs’ doctor-expert wit- 
tess and def endai it doctor appears to have taken place 
Wi t the prior consent or knowledge of plaintiffs’ at- 
y; there was no breach of DR 7-104(A)(1) and plain- 
s’ decior can te , both as attend ing physician and 






























expert wiiness on all aspects ef the case within his knowl- 
<pertise, including all matters founded on his 


n defendant doctor. Reilly v. Keswani. App. 


snes 143 
ded statements were against the penal interest 
it’s brothers, but the fact that they exculpated 
not make them admissible under Evid. R. 63(10), 
e is no reason why, instead of endeavoring to use 

ments, defendants could not have called her 
witnesses to testify as to her non-involvement 
and thus have subjected them to appropriate cross-exam- 
ination; the fact that two people admitted having commit- 
ted thes re armed robberies in no wise exculpated defendant, 













since she nev erth eless could have participated therein. 
State v. Sea ase. App. Div. 160 
Virgin Islan . Toto. 3rd Circ. 208 
The i of T Tax Appeals has a duty to act upon the 








g error and it can- 


tation of reliable evidence showin 
vt duty because the complaining municip ality 


id that 

















ablish the proper ratio by proof meeting the 
standard of co non-law rules of evidence. City of Newark 
v. Essex Cc Bad. of Taxation. App. Div. 209 


nuting equalization tables of agere- 
tially legis — in nature, 
ris sion is ax Appeals may 
as apps reliable 

ce submitted here 
was not incompetent. 
City of 7, Ess Bd. of Taxation. App. 
Div. 209 
} in the course of committing alleged 
rty, committed an all 1 assauit and 


wile but was never ch d with that 




















against 





bai ife Agee not testi fy inst husband 
of the murcer charge. § State v. Eason App. 
238 





aide from the question of the propriety of the State’s 
calling an investigator for the cefendart to testify to the 
results cf an investigation made on his behalf, the in- 
vestigator’s testimony was inadmissible hearsay: ; however, 
the error here was clearly not capabie of bri inging about 
an unjust result. State v. Robinson. App. Div. 379 
The evidential problem here is in contrast with a similar 
issue that might arise in a prosecution involving one 
offender where an out-of-court confession of guilt by an- 
other necessarily excludes the guilt of the accused and 
would therefere be material and Evid. R. 63(10) would 
mand its admission; here, where the robbery was com- 
ec by ’ three persons, the narrow limited ‘allusion by 
y to his own participation, though admissible as a 
sey exception, was properly excluded as immaterial 
1e issue of defendant’s guilt, and his reference to the 
involvem ent of others is clearly not against his own in- 
terest. State v. Allen. App. Div. 440 
se of videotape is not expressly prohibited by 
»s, there is no reason why its use cannot be ordered 
riaie case as an additional method of record- 
ing a cenogsition; such an application is addressed to the 
sound discretion of the trial judge. Blumberg v. Dorn- 
busch. App. Div. 529 
The use of prior convictions for attacking the credibility 
of a Cefendant being an evidentiary matter, the law of 
the forum controls; the trial court has no choice but ae ad- 
mit | evicence of prior convictions when tendered }} ae fe 
Ct . in the present f the |] 



























cutic State of 
co in this case did not deny defendant a fair 
. Hill. App. Div. 536 
1g cen be more relevant to the issue of a Gefen- 
t then competent statements that she did not 
ein the crime; the co-defendant’s complete state- 
ay here, including the part that exculpates defendant, 
was against her peral interest and is admissible under 
Evid. R. 63(10); State v. Sease not followed. State v. 
Abrams. App. Div. 565 
“Honesty” and ‘‘truthfulness” are general characteristics 
that tend to indicate a reputation contrary to the acts 
charged here; even though the case does not involve 
charges of the species crimens falsi, the defendants may, 
without offering themselves as witnesses, call witnesses 
to chow that their character was such as to make it un- 
likely that they would be guilty of the crimes charged. 
State v. Costa. Law Div. 575 
Declarations subsequent to the commission of a crime 
that indicate consciousness cf guilt, or are inconsistent 
with innocence or tend to establish intent are relevant and 
admissible. State v. Rechtschaffer. Supreme Ct. 582 
Statements by decedent describing proponent’s “actions 
towards her,” while admissible to show decedent’s state 
of mind, is not competent to show acts of undue influence. 
In re estate of Lehner. Supreme Ct. 623 
The policy considerations that support the statutory 
privilege accorded marriage counselors do not transcend 
ne g guarantees of the Sixth and Fourteenth Amendments 
led to a defendant in a criminal action, and the un- 
qu lied lenguage of N.J.S.A. 45:8B-29 forecloses any al- 
ternative other than a declaration of unconstitutionality 
in the circumstances here. State v. Roma. Law Div. ._ 687 
It is the unique relationship between the two clients, and 
not that between marriage counselor and client, that the 
Legislature sought to protect in N.J.S.A. 45:8B-29; where, 
as here, the marriage counselor does not wish to testify 
and both claimants waive the privilege, he does not have 
an independent init to assert it. Touma v. Touma. Chan. 
Div. . ie: ee pon toners 718 
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Although, “under the proper ‘circumstances, ‘evidence of 
reputation for aggressiveness on the part of the victim of 
an assaultive offen nse is admissible, evidence thereof will 
not be admitied absent proof of defendant’s knowledge of 
the pugnacious reputation. State v. Burgess. App. Div. 734 

Goldberg v. U.S. U.S. Supreme Ct. 740 

U.S. v. Segal. 3rd Cire. Mg 740 

As long as a proper foundation is ; laid, a computer print- 

dmissible on the same basis as any other business 
, Roebuck & Co. v. Merla. App. Div. .... 784 
This case is clearly not one where the opposition wa 
rceless’”? and where the identity of those whose adverse 
views formed the foundation of the adverse judgment was 
not disclosed; thus, the rationale of the residuum rule (that 
an administrative agency determination cannot rest upon 
evidence that the unsuccessful party was incapable of 
impeaching or rebutting) is inapplicable. In re the appli- 
cation cf The Howard Savings Bank. App. Div. 847 

In light of the reluctance of an 11-year-old boy to divulge 
information of this type (regarding an act of fellatio) to 
his parents, and because he was “somewhat a raid,” the 
two weeks involved here was not such as to bring his state- 
ment to his mother beyond the compreh easion “of the 

“fyesh-complaint”’ rule. State v. Kozarski. App. Div. 850 

The failure to produce the victim’s body coes not pre- 
cluce a finding that she is dead, and proof of « eath by a 
viminal agency may be supplied by direct or circumstan- 
tial evidence. State v. Zarinsky. App. Div. 873 

bint marriage counselor’s sought-after testimony here 
is patently relevant and material to the defense of insanity 
to mg char ‘ge of murdering his wife pleaded by cefendart, 





















and the earlier determination denying the motion to quash 
the subpcena remains undisturbed. State v. Ron aa. Law 
Div. 896 


Allowing a handwriting expert who had been engaged 

‘ely by the cefense to testify for the State did not v iolate 
defendant’s attorney-client privilege, nor is a handwri 
examination within the protection accorded by R. 3: 
to an attorne work product. State v. Mingo. 
Div. 

Plaintiff, 
instrument subje 
ditional or for a special purpose only, and proof of any 
such delivery pursuant to the alleged collateral agree- 
ment between plaintiff and defendant would clearly not 
be precluded by the parol evidence rule. Chera v. The 
Shores. App. Div. 1140 


FAMILY LAW (see also Matrimonial Law) 
Although generally a litigant may assert only his own 
constitutional ies, oct father’s ir iteres ts aid are real 
and adverse and he raises questions ; 
portance; manifestly, hi » has stand 
ter’s constitutional rights, she b eing inco mpet 
1 re Karen Quinian. pete Ct. 














App. 

940 
took the 
ct to the defense that delivery was con- 


who was not a holder in due course, 












N.J.S.A. 3A: 6-36 creates an initial presum} ption of en- 
titlement to guardianship in the next of kin; there is n 
valid reason here to overrule the st: otutory intendment 





of preference to the next of kin, and the choice of the 
attending physician is transferred to the patient’s father 
as guardian. In re Karen Quinlan. Supreme Ct. 305 
It is questionable whether the dismissal of the indict- 
ment against the child’s natural father (who, in the ab- 
pete of a contrary court order, could not be guilty of 
ispiracy to kidnap) should operate to Cischarge the 
nile eetective he hired to assist him from the con- 
spiracy charge, but there is no reason to interfere with 

































the State’s reluctance to pursue defendant into this ad- 
mitt tedly murky avea of conspiracy law. State v. Stocks- 
dale. Law Div. 383 
sta oe the defendant private detective here neither 
oke into nor entered the nremises, he dit °'7 1 abet 
the father’ S entry and sna ; 
however, since the princi; é ie 
tal king of ‘the child “by him covld not be ¢ d an 
il llegal act (an award of custody was not made inti after- 
wards), dismissal of the charge agains ndart of break- 
ing and entering with intent to kidnap is mancoted. State 
v. Stocksdale. Law Div. 383 
To permit defendant to renuciate his intent to sunport 
the child (who as an in : ncht hy 
defendant and his former wiie i! e, where he 
was raised and held out by them < " son), and no 





longer stand in loco parentis to him, wor é irrepar- 
able harm to the boy; equitable estoppel 
to prevent that result. A. S. Vv. ES; Chan. Div. 
N.J.S.A. 9:2-7.1 may create an independent right to visi- 
tation in grandparents when the non-custodial parent has 
visitation, but this right should seldom, if ever, be granted; 
the application here is denied. In re adoption of a child by 
M. Chan. Div. ; 638 
The necessary ‘“‘very ‘unusual facts and circt astances” 
exist in this case, and vacating the judgment of adoption 
here is clearly in the best interests of the natural parent, 
the adopting parent, and the children. In re Adoption of 
Children by O. Chan. Div. 775 
The State, acting reasonably here in using the premises 








as a group home for handicanned children. is immune 
from the borough’s zon ie- 
family dweilings to persons : ’ or 
adoption; moreover, without resu.t \o |e protective legis- 






lation concerning group homes, that portion of the ordin- 
ance imposing an unduly restrictive Cefinition of the con- 
cept of “family” must fall. Berger v. State of New Jersey. 
Supreme Ct. 889 

France v. A.P.A. Transport Corp. does not limit the 
abrogation of parent-child immunity to automobile negli- 
gence actions, and there is no sound reason te deny recov- 
ery in a dog-bite case on the basis of the litigants’ familial 
relationship. Dower v. Goldstein. App. Div. 891 


When the best interests of the child will be clearly served 
by custody in someone other than the parent, a finding of 
abandonment by the parent, or parental unfitness, is not a 
prerequisite to a custedy order. S.M. v. S.J. Chan. Div. 951 





Page Sixteen 


FARMLANDS 

Although the taxpayer here may be holding the land for 
eventual resale or for speculation, the entire land (just 
as it was before the taxpayer’s acquisition) is deemed to 
be in agricultural use—the production and sale of hay— 
since the sales criteria of N.J.S.A. 54:4-23.5 are satisfied, 
even though only a portion of the land is actually being 
farmed. Twp. of Andover v. Kymer. App. Div. 663 

A late notice under N.J.S.A. 54:4-23.13(b) of a disallow- 
ance of a claim for farmland valuation does not result in 
an automatic grant of such status in the absence of evi- 
dence that the delay has prejudiced the taxpayer. me 
lin Estate, Inc. v. Edison Twp. App. Div. 

The five-acre minimum must be actively devoted to pin 
cultural or horticultural use to qualify for valuation under 
the Farmland Assessment Act. Franklin Estates, Inc. v. 
Edison Twp. App. Div. 788 

Nothing in the language of the constitutional amendment, 
or the history of the legislation passed pursuant to its 
mandate, reflects any intention to except farmland quali- 
fication and assessment cases from the statutory appeal 
process. Bunker Hill Cranberry Co., Inc. v. Jackson Twp. 
App. Div. 1047 

The Report of the State Farmland Evaluation Advisory 
Committee does not provide an accurate means of at- 
tributing a specific value to a specific piece of property, 
and the trial judge’s adoption of the lowest recommended 
value for farmlands in Ocean County, without more, in 
fixing the value of petitioner’s farmlands was totally arbi- 
trary. Bunker Hill ow Co., Inc. v. Jackson Twp. 
App. Div. ; 1047 


FEDERALISM 

The award of a fee of $10,000 to plaintiff’s attorneys is 
not authorized by R. 4:29-9 and must be set aside; New 
Jersey courts should be guided by their own rules on the 
subject, and not by what is done in the federal courts. 
Endress v. Brookdale Community College. App. Div. 1017 


FEDERAL PRACTICE 


_ 1976 Annual Index 


Mathews v. Weber. U.S. Supreme Ct. 208 

Recent Developments In Federal Practice And Pro- 
cedure, by Frederick B. Lacey 241 
FELA 


The evidence here was sufficient to warrant submission 
to the jury of the question whether there existed a master 
and servant relationship between Penn Central and its 
wholly-owned subsidiary, and whether plaintiff, as an 
employee of the subsidiary, was an employee of Penn 
Central within the meaning of FELA under the subservant 
doctrine. Pelliccioni v. Schuyler Packing Co. App. Div. 541 

The power of decision in Federal Employers’ Liability 
Act cases is for the jury, and the evidence at trial here 
clearly presented a jury issue as to defendant railway’s 
liability under the Act. Foote v. Erie Lackawanna Ry. 
App. Div. 784 

The proofs here justify with reason the conclusion that 
employer negligence played a part in the happening in 
which plaintiff was involved. Crittenden v. Port Authority 
Trans-Hudson Corp. Supreme Ct. 978 


FIREMEN 

Where, as here, the disability is the end result of a pre- 
existing cardiovascular condition, work effort alone, 
whether unusual or excessive, cannot be considered a trau- 
matic event, even though it may have aggravated or ac- 
celerated the preexisting disease; plaintiff fireman’s ap- 
plication for an accidental disability pension under N.J. 
S.A. 43:16A-7 was properly denied. Cattani v. Bd. of Trus- 
tees, Police and Firemen’s Retirement System. Supreme 
Ct. ... 289 

Unpaid activity as a . volunteer fireman may be consid- 
ered an occupation for purposes of benefit eligibility 
under a blanket disability insurance policy although the 
individual has previously been found to be totally disabled 
from engaging in any gainful occupation. Ohrel v. Contin- 
ental Casualty Co. Law Div. 383 

The tenure provisions of the Exempt Fireman’s Act ap- 
ply to unclassified employees serving for indefinite terms, 
and the exempt fireman here, employed by a county as a 
private clerk for more than five years was improperly 
removed from his office without a hearing; he is to be 
reinstated subject to the determination of any hearing held 
pursuant to N.J.S.A. 40A:14-60 et seq. Smith v. Bd. of 
Chosen Freeholders of Bergen County. Law Div. 568 


FORFEITURE 

Given the intentional transportation of the drugs here, 
the order granting forfeiture of the car should not have 
been vacated. State v. A 1971 Datsun. App. Div. 418 

Where, as here, an individual purchases a vehicle, re- 
taining the legal title to himself, but releases the custody, 
control, dominion and unlimited use to another person, 
then for the purposes of N.J.S.A. 24:21- 35b(4)(b) the latter 
will be determined to be the ‘‘true owner’ of the vehicle. 
State v. One Ford Van. Law Div. 927 


FORUM NON CONVENIENS 

Since the large majority of the proposed class here are 
non-residents who would not be affected by the judgment, 
and since the greater convenience in processing the liti- 
gation lies outside this jurisdiction, it is not appropriate 
for the action to proceed as a class action in New Jersey. 
Feldman v. Bates Manufacturing Co., Inc. App. Div. . 894 


FRANCHISES 

A franchisee who has willfully violated the statutes and 
regulations governing the operation of his business, con- 
trary to the terms of the franchise agreement, has, as a 
matter of law, failed to substantially perform his fran- 
chise obligations within the intendment of the Franchises 
Practices Act and Shell Oil Co. v. Marinello. Amerada 
Hess Corp. v. Quinn. Law Div. 898 

Where, as here, the illegal excess price charged by the 
franchisee impaired the franchisor’s interest in the sale 
of its gasoline and motor oil products, the violation of 
federal pricing regulations, willful or not, constituted sub- 


stantial noncompliance with the franchisee’s obligations. 
Amerada Hess Corp. v. Quinn. Law Div. 898 


GARAGE KEEPERS 

The jurisdictional prerequisite of posting the entire dis- 
puted garage keeper’s bill or a double bond, with court 
costs, prior to a public sale is not a reasonable incident 
to ownership of an automobile, and N.J.S.A. 2A:44-20 et 
seq. is held to be unconstitutional under the Fourteenth 
Amendment in failing to afford to all automobile own- 
ers the opportunity to be heard judicially prior to de- 
vestment of title. Whitmore v. N.J. Div. of Motor Ve- 
hicles. Chan. Div. Puironian tebe Mouees 7s Tae 


GARBAGE 
A municipality, or two municipalities jointly, exer- 
cising, solely for the benefit of their respective inhabi- 
tants, the discretionary power to provide a municipal 
service for the collection and disposal of garbage within 
the municipality, is not operating a public utility pur- 
suant to a franchise granted, and voter approval pursu- 
ant to N.J.S.A. 40:48-18 is not necessary here. Hughes 
v. Twp. of Ewing. App. Div. ...................065 . 18 
The Legislature, in creating the Hackensack Meadow- 
lands Development Commission, intended that the regu- 
lation of solid waste disposal within the Hackensack 
Meadowlands District be totally vested in the Commis- 
sion; where, as here, the HMDC has taken the position 
that it does not object to the dumping of Jersey City 
wastes, a municipality within the District cannot pro- 
hibit it. Town of Kearny v. Jersey City Incinerator Au- 
thority. Chan. Div. .. 639 
In view of the strong public policy favoring bidding 
and the whole tenor of the Solid Waste Utility Control 
Act, it is evident that the Legislature intended that mu- 
nicipalities enter into solid-waste contracts only after 
advertising for competitive bids. In re Application of 
Borough of Saddle River _.. 689 
The interest in the land (leased by Kearny to the Mu- 
nicipal Sanitary Landfill Authority) that was created by 
the agreement between the Authority and the City of 
Newark that permits Newark to dump refuse on the 
land is neither a lease nor a license; it is an ease- 
ment in gross running to the benefit of Newark, and 
there could therefore be no breach by the Authority of 
the restraint in its lease with Kearny against sublet- 
ting. Town of Kearny v. euemaneen Sanitary Landfill 
Avery. EW ADV... oe... se raseeen .... 984 


GARNISHMENT 

Where there is a levy upon a debt due or accruing 
to the judgment debtor, the admission of the debt by 
the garnishee is a jurisdictional sine qua non to an 
order requiring him to pay it to the judgment creditor; 
when the levy was made here, the garnishee had no 
funds in his possession as escrow agent, and the turn- 
over order is reversed, without prejudice to plaintiff’s 
pursuing any remedy it may have against the garnishee’s 
alleged breach of the escrow agreement. The National 
Cash Register Co. v. 6016 or: Ave. Corp. APD. 
Div. cei cshasbemece 


GRAND JURIES 
Once a “no” bill was voted, the assistant prosecutor 
should have refused to answer the inquiry of any of 
the grand jurors; his actions here impinged upon the 
independence of the grand jury and improperly influ- 
enced its determination, and the indictment is quashed. 
Rete: Ws TIRE. ODP DBIV. ons 5 ie oe cs cena sewn 539 
The conflict between the sound policy of the secrecy 
of grand jury proceedings and the concept that discovery 
in civil cases should be liberally granted can best be 
resolved by requiring civil litigants to demonstrate com- 
pelling circumstances or need warranting disclosure of 
grand jury testimony; plaintiffs here have failed to 
do so. Doe v. Klein. App. Div. = sos Ord 
Absent a showing of prejudice—and here there has 
been no semblance of such a showing—a defendant who 
has failed to make a timely challenge to the allegedly 
unconstitutional composition of the grand jury that in- 
dicted him may not, after his conviction, attack the 
grand jury’s composition in a proceeding for post-con- 
viction relief. State v. Tucker. App. Div. .... 886 
The tests of relevancy and materiality employed to 
determine the reasonableness of subpoenas duces tecum 
issued at trial are more stringent than the standards 
used for subpoenas issued by the grand jury here is 
reasonable except insofar as its command for produc- 
tion of records will unduly hamper the business opera- 
tions of the pharmacy; however, movant must now 
come forward to prove which records are necessary to 
carry on the normal business operations of the phar- 
macy. In re Grand Jury Subpoena Duces Tecum. 
Law Div. Se Cae ere ano ee 


GUN CONTROL 
The firearms purchaser identification card serves a 
dual purpose under N.J.S.A. 2A:151-1 et seq.: first, it acts 
as a legal permit to the person to whom the card is issued 
to purchase or acquire a rifle or shotgun and second, the 
holder of a card may lawfully carry, hold or possess a 
rifle or shotgun in a vehicle or in any public place or 
public area; the card is personal to the person to whom 
it is issued. State v. Riley. Supreme Ct... .. 119 
The proofs here (that the rifle was in the back of the 
car where defendant was sitting and that he was to shoot 
a deer if one was spotted) were clearly adequate to 
support the jury verdict that he had constructive posses- 
sion of the rifle; while the owner’s possession of the rifle 
in the automobile was lawful, since he had obtained 
the requisite identification card, defendant’s possession 
was a violation of N.J.S.A. 2A:151-41 because he did not 
possess such a card, i.e., he had not been certified as 
possessing the requisite mental, physical and moral quali- 
~ahaealie for such activity. State v. Riley. Supreme 
: 119 
A firearms” purchaser identification card acts as a 
legal permit to acquire a rifle or shotgun and also per- 






mits the person to whom the card is issued to carry, 
hold or possess a rifle or shotgun in an automobile or 
in any public place, which activity is unrelated to when 
or how the firearm was originally acquired ; possession 
of the shotgun here, allegedly acquired prior to the date 
of the Gun Control Act, was a violation of N.J.S.A. 
2A:151-41(b) since the owner did not have an identifica- 
tion card. State v. Repp. Supreme Cee re 

The carrying and possession of rifles and shotguns au- 
thorized by N.J.S.A. 2A:151-41(b) is not intended to be 
limited to the personnel specified in section 43 nor to 
the activities specified in section 42. State v. Repp. po 
preme Ct. ... . 120 

The applicant’ Ss convictions for having engaged in the 
business of a private detective without a license consti- 
tute a disqualifying factor for a permit to carry a hand- 
gun, and the statute providing for the authorization of 
rehabilitated convicted offenders to engage in regulated 
occupations under specified circumstances is not applic- 
able to the statutory privilege of carrying a handgun. In 
re denial of gun permit of siti J. Purcell. App. 
Div. .... ane . 142 

Barrett v. US. US. ‘Sup. Ct. pes “eve 

There is no statutory impediment to convicted offend- 
ers’ carrying firearms as correction officers while engaged 
in the performance of duty and when required to do so 
hs — officers. Atty. Gen. Formal Opinion No. =" 


The exemptions of NS. A. 2A:151-42 are not applicable 
to educational facilities, and N.J.S.A. 2A:151-41.1 validly 
prohibits the possession of a firearm by a student in the 
college dormitory room in which he resides. State v. 
Marques. App. Div. .... 609 

It is far more likely, in light of the aims of the Gun 
Control Law, that the Legislature carved out an excep- 
tion for a limited number of weapons — those that are 
genuine antiques—than that it excluded from the statute’s 
reach an open-ended series of weapons whose number, 
while not limitless, is nevertheless largely dependent upon 
the law of supply and demand; replicas of antique fire- 
arms are not excluded from the act. Service Armament 
Co. v. Hyland. Supreme Ct. oh aioe oats si 689 

U.S. v. Graves. 3rd Circ. xe Sencar arene 

A rehabilitated ex-offender correction ‘officer must se- 
cure an exemption from the U.S. Secretary of the Trea- 
sury under the Omnibus Crime Control and Safe Streets 
Act to carry a firearm during the actual performance 
of his responsibilities. asad Gen. Formal Opinion No. 
27—1975 . 742 

A constable may not. carry a firearm: during off-duty 
hours without having a permit or firearm purchaser iden- 
tification card. Atty. Gen. Formal Opinion No. 6-1976.. 742 

Where a permit to carry a pistol or revolver is issued 
for a stated limited use, and the weapon is carried or 
possessed by the permittee for a purpose not reasonably 
within the authorized use or pursuant to any statutory 
exception, he may be charged with a violation of N.J. 
S.A. 2A:151-41(a). State v. Sima. App. Div. ........ 788 

There is a clear legislative design in N.J.S.A. 2A:151-8 
to proscribe the possession by (among other persons) 
convicted felons of any firearm, whether operable or not. 
State v. Middleton. App. Div. .. sicis ats tg'a Ne 

Any charge under N.J.S.A. 2A:151-8—requiring, as it 
does, proof of defendant’s prior conviction—should not 
be tried together with other charges of crime. State v. 
Middleton. App. Div. _... ice a birt. eee 

Defendant, who had possession ‘of the weapon in his 
own home for the express purpose of repairing it, who 
never carried it on his person, never intended to use it, 
never had possession in any public place, and whose pos- 
session was certainly not one that would pose a threat to 
the public health, safety or welfare, is not guilty of a 
violation of the Gun Control Law. State v. Leach. Law 
Div. 915 

The intent of N.J.S. A. 2A:151-43(b) was to exempt mili- 
tary personnel who are required to carry weapons in New 
Jersey in conjunction with their military duties; it was 
never intended to permit those who happen to be em- 
ployed by the Armed Forces to possess weapons anywhere 
and at any time and under any circumstances. State v. 
Suarez. Law Div. .. ; Shere UTS 

While any improper use e by plaintiff of his firearms is 
not condoned, there is no support in law for either the 
revocation here of any permit or the forfeiture of the 
handguns. Delaney v. Twp. of Teaneck. App. Div. | 1159 


HEALTH 

The Department of Health is empowered to conduct 
unannounced periodic, annual, follow-up or other forms 
of inspections in furtherance of its regulatory jurisdic- 
tion over private nursing homes and other health care 
facilities. Atty. Gen. Formal Opinion No. 25—1975 .. 166 

Where there is only one applicant for a Certificate of 
Need, the appeal routes laid down in the statute can be 
followed without any problems; however, where, as here, 
the parties are essentially competing for a single Cer- 
tificate, it would seem to be the better practice for the 
party denied the Certificate to seek leave to the appellate 
court for an interlocutory review of the Commissioner’s 
denial. National Nephrology Foundation v. naar 
App. Div. ; 

There was more than sufficient credible evidence a 
the record to sustain the action of the Acting Commis- 
sioner of Health in granting the Certificate of Need to 
the successful one of three applicants here; the unsuc- 
cessful appellant’s claim that the Health Care Administra- 
tion Board erred in affirming the denial of its application 
is similarly devoid of merit. National Nephrology Foun- 
daton v. Dougherty. App. Div. .. «. +06 368 

Enabling legislation requires some appropriate form 
of action by the board of health or municipality before 
it can become effective, and a local board of health may 
or may not adopt an ordinance specifically implement- 
ing any particular power to deal with residential heating 
made available to it by N.J.S.A. 26:3-31; in the absence 
of appropriate municipal action, it is not available as 
a remedy. Jones v. Buford. Supreme Ct. sie 1041 
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HIGHWAYS 


Expenditure of State aid monies under both chapters 
13 and 14 of Title 27 on the County Aid Program is prem- 
ised on full compliance with Department of Transporta- 
tion specifications as to materials and the design of con- 
struction, and no State aid funds shall be expended on a 
project in the absence of strict conformity to standards 
and specifications approved by the Department. Atty. 
Gen. Formal Opinion No. 26—1975 ... .. ies bes DRO 


The right to travel is not absolute, and must be con- 
sidered in connection with the State’s duty to promulgate 
measures directed towards the safe use of its highways; 
the ban on hitchhiking is sufficiently related to the goal 
of highway safety to withstand defendant’s constitutional 
challenges. State v. Trotwood. Law Div. 964 


HOSPITALS 

It seems clear, assuming that the allegations of the 
complaint are substantiated, that the permitting of an 
operation by one known to be incompetent to perform it, 
as well as the failure to remove him from the case when 
problems have become too obvious, would be a basis 
upon which to impose liability on those responsible; mo- 
tion by defendants hospital, administrator, board of di- 
rectors and medical staff to dismiss complaint denied. 
Corleto v. Shore Memorial Hospital. Law Div. ...... 252 


Upon the concurrence of the guardian and family, 
should the responsible attending physicians conclude that 
there is no reasonable possibility of the incompetent’s 
ever emerging from her present comatose condition to a 
cognitive, sapient state and that the life-support appara- 
tus should be discontinued, they shall consult with the 
hospital ‘Ethics Committee’; if that consultative body 
agrees with the prognosis, the life-support system may 
be withdrawn without any civil or criminal liability there- 
for on the part of any participant; this ruling is not in- 
tended to be understood as implying that a proceeding 
for judicial declaratory relief is necessarily required for 
the implementation of comparable decisions in the field 
of medical practice. In re Karen Quinlan. Supreme 
_C, in eee : ‘ mens 305 


A party claiming a tax exemption under N.J.S.A. 54:4- 
3.6 must prove both that it was organized exclusively for 
one of the purposes enumerated in that statute and also 
that the property for which the exemption is claimed is 
actually and exclusively used for such purposes; the test 
is whether the property is reasonably necessary for such 
purposes, and the furnishing of housing facilities to resi- 
dent physicians, interns and nurses on a hospital’s staff 
is reasonably necessary for the proper and efficient op- 
eration of the hospital. City of Long Branch v. Monmouth 
Medical Center. App. Div. ........ : s« DLS 


A building owned by a hospital and rented in part to 
physicians and dentists for offices wherein they conduct 
their private professional practices is not actually and 
exclusively used for hospital purposes, nor is a building 
owned by a hospital and rented in part to a retail pharma- 
cy, and the Division of Tax Appeals does not have statu- 
tory authority to grant an exemption for a portion of 
that building. City of Long Branch v. Monmouth Medi- 
cal Center. App. Div. Ste cdee 2 513 


The appropriate standard ot review with respect to 
decisions of governing boards of hospitals is whether the 
decision is supported by substantial credible evidence and 
is neither arbitrary nor capricious; judicial intervention 
will be restricted to situations in which the hospital action 
constitutes an unreasonable exercise of discretion. Guer- 
_ v. Burlington County Memorial Hospital. Supreme 

ee ce eee Soccoe ate 553 

Where, as here, a facility is designed to accommodate 
a very limited number of patients and is intended pri- 
marily to afford treatment of urgent and emergent cases, 
a showing that an augmented surgical staff will engen- 
der additional surgery to the detriment of the facility pro- 
vides a thoroughly rational basis for the trustees’ exer- 
cise of discretion in denying surgical privileges. Guer- 
i v. Burlington County Memorial Hospital. Supreme 

: of Solel aia wrorats 553 


Any denial by hospitals of staff privileges motivated by 
a desire to exclude newcomers in order to maintain the 
status quo of the staff would not be judicially tolerated. 
Guerrero v. Burlington County Memorial Hospital. Su- 
PrOMe CE. 2. osise.0s or oe ae Ae 553 


While lack of notice prior to the hearing will certainly 
not mandate reversal here, the more judicious practice 
would be for hospitals to notify all applicants who are 
denied staff privileges of the specific grounds, be they 
personal or policy reasons, for the denial. Guerrero v. 
Burlington County Memorial Hospital. Supreme Ct. 553 


The Public Advocate is empowered to participate in 
proceedings before Commissioners of Health and Insur- 
ance for the setting of hospital reimbursement rates pur- 
suant to N.J.S.A. 26:H-18, and may assess hospitals for 
costs of its participation. Atty. Gen. Formal Opinion 
No. 3—1976 .. eA reas sacs acai 567 


The Medical and Dental Act evidences a clear legisla- 
tive purpose and plan to withhold the protection of the 
Veterans’ Tenure Act from persons such as appellant, ap- 
pointed by the board of trustees to the academic, ad- 
ministrative and teaching staffs of Martland Hospital; 
the fact that the board did not fix her term of office does 
not give her the protection of the Act. College of Medi- 
cine and Dentistry of N.J. v. Morrison. App. Div. 737 


The Commissioner of Health has the exclusive power 
to establish a rate at which a county government must 
pay a hospital for free inpatient hospital care provided 
its indigent residents. Atty. Gen. Formal Opinion No. 
9—1976 . a WA ey eee ne 743 


Moral concepts cannot be the basis of a non-sectarian, 
non-profit, eleemosynary hospital’s regulations where that 
hospital is holding out the use of its facilities to the gen- 
eral public, and its board of directors, although vested 
with managerial discretion within the framework of the 
hospital’s functions and purposes, may not promulgate 
nonrelated policies; when it does so, as here by adopting 
a policy of permitting only therapeutic, not elective, abor- 
tions, its determinations are unsupportable and arbitrary. 
Doe v. Bridgeton Hospital Ass’n, Inc. Supreme Ct. .. 1105 


To interpret N.J.S.A. 2A:65A-1 et seq. to empower a 
non-sectarian, non-profit hospital to refuse to permit its 
facilities to be used for elective abortions would clearly 
constitute state action, and for the State to frustrate the 
right to an abortion during the first trimester would be 
violative of the constitutional guarantee; accordingly, 
the ‘“‘conscience law’ is not construed to be applicable 
to non-sectarian non-profit hospitals. Doe v. Bridgeton 
Hospital Ass’n, Inc. Supreme Ct. : 1105 


HOTELS 

Under the facts here—where a ho.el guest, after setting 
the shower at a comfortable temperature, was injured 
because of a sudden expulsion of hot water—instructing 
the jury with respect to res ipsa loquitur in no way pre- 
judiced defendant hotel owner. Wolfe v. Chateau Renais- 
sance. App. Div. Ri een oe tear .. 716 

The advertising here in AAA travel books by an out-of- 
state resort motel exceeds the minimal contact necessary 
for long-arm jurisdiction. Blessing v. Prosser. App. Div. 788 


HUMANE SOCIETIES 

Municipalities in counties in which there is no humane- 
society pound may contract with commercial pounds for 
the performance of dog-warden and poundkeeping ser- 
vices; municipalities in counties in which there is a hu- 
mane society may so contract, pursuant to public bid- 
ding, only after they have negotiated in good faith but 
unsuccessfully with a humane society operating within 
the county. Society for Animal Rights, Inc. v. Twp. of 
Mahwah. Law Div. .. depose ii a ae 327 


INDEMNIFICATION 

The provisions of N.J.S.A. 18A:16-6 mandating indemnity 
for employees of local boards of education are fully con- 
sonant with the provisions of the Tort Claims Act and 
are not repealed by it. Lameiro v. West New York Bd. 
of Ed. Law Div. .. Shs sige! Caney raieiee a 39 


As between the contractor and subcontractor here, the 
determination to be made is whether, considering all of 
the circumstances, the indemnitee reasonably expected 
as part of his bargain with the indemnitor that the, duty 
he failed to perform and on which his liability to the 
plaintiff is predicated would be performed by the indem- 
nitor. Doloughty v. Blanchard Construction Co. Law 
Div. . a 526 


INDIGENTS 

Blood tests are a vital and worthwhile tool in defense 
of a paternity action and the indigent defendant here 
is entitled to have blood-grouping tests paid for by the 
public. Smith v. Walker. Essex Co. Ct. oe 383 

The right of an indigent defendant to pursue an appeal 
does not give him the right to be represented by a law- 
yer of his own choice; since defendant has waived his 
right to have the court appoint the Public Defender to 
represent him, he has waived his right to insist that a 
transcript of the trial be furnished him at public expense. 
State v. Morgenstein. Law Div. .._...... ve BOD 


INFORMERS 

The identity of the informer here, who was not an active 
participant in the sale of marijuana or in the arrest, was 
not essential to a fair determination of the issues in- 
volved; defendant’s request was nothing more than pure 
speculation that the informer might exculpate him on the 
issue of identification, and a hope that the informer might 
say something helpful to defendant is an insufficient basis 
for disclosure under Evid. R. 36. State v. Siebold. App. 
DAVE: lacs ais as alee “3 143 

The deterrent factor to searches under warrants based 
on affidavits containing false information is now said to 
lie in civil damage suits; here, disclosure of the inform- 
ant’s identity is essential to assure a fair determination 
of the issues. Cashen v. Spann. Law Div. 950 


INITIATIVE (see Referendums) 


IN LIEU ACTIONS 


Whether a party has a sufficient interest to warrant 
the commencement of an action in lieu of prerogative 
writ to review the validity of administrative action re- 
quires an inquiry of the nature of the private interest of 
the party seeking review as compared with the public 
interest; the extent of the interest of the community at 
large is particularly important and may, if sufficiently 
great, negate the necessity of proof of unique financial 
detriment to the party seeking review. Allen v. Planning 
Bd. of Evesham Twp. App. Div. emcee 102 


INSTRUCTIONS 

The trial judge did not err in charging the jury that 
cannabis sativa L. includes all varieties of cannabis; 
N.J.S.A. 24:21-1 et seq. and 21 U.S.C.A. £801 et seq. in- 
tended to include all forms of marijuana, regardless of 
type. State v. Siebold. App. Div. etary cides sted 143 


N.J.S.A. 2A:90-2 in plain terms entails an intent to kill 
or take the life of the victim; since intent was the only 
real issue here it was necessary that the jury be charged 
correctly, and the erroneous charge that either an intent 
to kill or an intent to do grievous bodily harm was requi- 
site could have led the jury to a result it would not other- 
wise have reached. State v. Natale. App. Div. 


.. 273 
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An aider or abettor of the crime of attempted murder 
must possess the same intent as the foiled murderer; 
since the charge here did not adequately instruct the jury 
that they must find a community of purpose between the 
actual perpetrator and the aider and abettor, the trial 
court committed reversible error. State v. Sims. App. 
Div. Bela eines, ... 526 

It is now well-recognized that a defendant may be found 
guilty of a lesser offense necessarily included in the 
greater offense charged in the indictment, even if the 
lesser offense is nonindictable; here, where the jury was 
left with the alternative of finding defendant guilty of lar- 
ceny of goods worth over $200 or not guilty, it was re- 
versible error for the judge to fail to instruct as to the 
lesser included offense of a violation of N.J.S.A. 2A:170- 
30.1. State v. Inman. App. Div. Sie aiactatK Oe 


The elements of willfulness, premeditation and delibera- 
tion are not only essential to establishing the crime of 
first degree murder, but also serve to distinguish this 
offense from the related offenses of second degree mur- 
der and manslaughter; the first degree murder instruc- 
tion here should not have been given to the jury, whose 
manslaughter verdict may have been a compromise ver- 
dict. State v. Christener. Supreme Ct. ............. 689 


Henceforth, it should be regarded as error for a trial 
judge to deliver a jury instruction on a criminal charge 
for which there is no or insufficient evidence to support 
the instruction. State v. Christener. Supreme Ct. .. 689 


The trial judge’s charge here that voluntary intoxica- 
tion is not a defense to the charge of breaking and enter- 
ing with intent to steal was reversible error. State v. 
Del Vecchio. App. Div. 5 atcagaease, Ol 





INSURANCE (see also No-Fault) 


_ Insofar as the ‘‘written consent’’ exclusionary provision 
in the policy restricts the insured’s right to compromise 
and settle his claim against an insured motorist who 
might be liable to him as the result of an accident in 
which an uninsured motorist was also involved, it is con- 
trary to the purpose of N.J.S.A. 17:28-1.1 and is invalid 
and ineffective on the facts as presented. Government 
Employees Insurance Co. v. Shara. Chan. Div. ... 38 


There is no reason here to reach the result that a 
policy issued to a person without a title perfected under 
N.J.S.A. 39:10-30 is voidable without more on a theory 
that the policy holder was not the owner; since the record 
cannot support a finding that the vehicle here was stolen, 
nor can it support a finding of bad faith on the part of 
the insureds, the insurors’ conclusion that plaintiffs were 
not bona fide purchasers is unwarranted and a summary 
disposition that they are bona fide purchasers is appro- 
priate. Friedman v. Royal Globe Ins. Co’s. Law Div. _. 55 
: The North Carolina court was a “court of competent 
jurisdiction” as used in section 5 of the Guarantee Act, 
and its determination that an insurance company was 
insolvent triggered the mechanism of the Act; therefore, 
the actions of the Commissioner of Insurance are affirmed. 
N.J. Property-Liability Ins. Guaranty Ass’n v. Sheeran. 
PROVES Fe a o5c8, 5002.54. d 9Gnee Fan Nne wADS dX SANTA A DEDEDE Lee 86 

Where an insurance broker that placed insurance 
through a surplus lines agent received premium pay- 
ments from the insured which it did not transmit to the 
surplus lines agent or to the surplus lines carrier, the 
broker issued a binder to the insured, and the insured was 
never advised of the role of the surplus line agent in the 
transaction, under the facts the broker was authorized 
to have received the premiums on behalf of the insurer, 
despite the fact that a formal insurance policy was never 
delivered to the broker. Global American Ins. Managers 
v. Perera Co., Inc. Chan. Div. 122 

The tort-feasor here intended to produce injury to an- 
other and, even if the injury that resulted was greater 
than he intended, his act came within the exclusion clause 
of the homeowners insurance policy. Oakes v. State Farm 
Fire & Casualty Co. App. Div. 143 


In the absence of ambiguous language, the court has 
no right to disregard the plain terms of an insurance 
policy and arbitrarily construe those terms in order to 
effectuate a liberal policy of preferential treatment to 
an assured in liiigation against a carrier; the keystone 
of construction of a term in a policy is the understanding 
of members of the general public who purchase the in- 
surance, and the term ‘‘employee’’ has a well-established 
significance in the understanding of laymen—an under- 
standing that does not encompass a relative who per- 
forms perfectly gratuitous service as an accommodation. 
Petronzio v. Brayda. App. Div. 158 

The insurance carrier knew, or should have known, 
that there was a potential here for a claim for contribu- 
tion because cf the language in the release from plaintiff 
to third-party defendant reserving the right to sue third- 
party plaintiff; the right of contribution is not covered by 
the release and it does not prevent third-party plaintiff 
from asserting such right against third-party defendant. 
Kuna v. Hollman. Law Div. 162 

The attorney’s responsibility was not simply to file an 
action within the statutory period, but included the duty 
of investigating the facts, formulating a litigation strategy 
and filing within a reasonable time any action necessary 
to effectuate recovery, and the evidence justified a find- 
ing here that there was negligent performance of the 
attorney’s duty occurring during the malpractice insur- 
ance policy period, which ended before the expiration of 
the statute of limitations. Passanante v. Yormark. App. 
Div. ; 193 

That the attorney may have coated his negligence with 
deceit designed to disarm his clients does not convert 
the essential claim of negligence here to one of fraud; 
this was the very kind of attorney misconduct that his 
malpractice insurance policy was intended to cover. Pas- 
sanante v. Yormark. App. Div. ; e ... 198 
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NSURANCE, Cont’d 

The county-county detective relationship is that of em- 
ployer-employee for certain administrative and remu- 
nerative purposes and a detective is a county employee 
who carries out his functions as such for the prosecutor; 
this status sati fes the definition in the policy of the ccun- 
= te S carr ‘ier, which is under a duty om defend the suit here 
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since the allegations in the con plz uint include negligence, 
which cl aly fa His within the coverage. Dunne v. Fire- 
man’s Fund A ican Ins. Co. Supreme Ct. 248 

There is a div versity of =. among the states on 
whether reimbursemert of an insu d be made 
after deduction of onable attorneys’ fees incurred in 
effecting the re coneluc ling that the more equitable 
rule is to provid uch deduction is a far cry from 


holding that the contrary view is so offensive to New 
"Ss public policy tl 8 the foreign law should not 
dement of the Appellate Division applying New 
y here, which Pc ‘not provide for such deduc- 
tion irmed. Breslin v. Liberty Mutual Ins. Co. Su- 
pre me Ct. 270 
Here, where the policy clearly affords coverage only 
where damage occurs during the policy period, and it is 
admitted that the Gomage occurred eight months after 
the policy period, there is no obligation on the part of 
ance company to deferd or to pay any iudg- 
ment. Yarrington v. Camarota. App. Div. 294 
Where, as here, an automobile policy affords coverage 
for “theft or larceny” witout defining these terms or 





















clearly limiting them te the wrongful taking of possession 
without teansfer of title or similar limiting language, then 
( ¢ be alfc wrongful 





od for other forms of 
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the fact that the driver has failed to produce an insur- 
ance ceitificate , is a reasonable one ‘and is easily re- 
butted; the duty imposed upon defendant of going forward 
_with some evidence that he was insured did not alter 
the basic rule that the vitimate burden of persuasion 
rested on the State. State v. Grebe. App. Div. 502 

Sin ce the policy expressly restricts recovery to $10,000 
for all damages because of bodily injury sustained by one 
person, the arbitrator’s award here in excess of that 
amount was beyond his power; each plaintiff is entitled 
to recover two-thirds of his original award. Harris v. 
Security Ins. Group. App. Div. 511 

The homeowners’ policy here does not exclude all ve- 
hicles, ozly those that may legally be operated on the 
public highways; the insured’s minicycle, which was ac- 
qui: ‘ed for ard used rd son as recreational and play 




















ecuipmer t, ‘is covere s an item of scheduled per- 
sonal property usual or incidental to the occupancy of 
the premises as a dwelling.’’ Safeguard Ins. Co. v. Herald. 
Somerset Co. Dist. Ct. 550 


The purpe se of the contract was to insure against loss 
by fire and, if the language reasonably permits such an 
interpretation, a construction effectuating that purpose 
should be favor ed; consequently, plaintiff here is entitled 
to recover for a loss resulting from a malfunction of 
heating equipment located on the insured premises. 
Karadontes v. The Continental Ins. Co. Bergen Co. Dist. 
ct. 569 
Where, as here, the cause of death from accidental 
bodily injury is clear, the enforcement of a 90-day or 120- 
day time limitation in the policies containing accidental 
death benefits would be arbitrary and unreasonable. Karl 
v. N.Y. Life Ins. Co. Law Div. 599 
There is no duty imposed by contract or ciherwise 
on the primary carrier to discover the existence of an 
excess carrier, which is in a much better position to 
communicate with the primary carrier, since it knows 
of the existence of the primary insurance, an obvious 
prerequisite for excess coverage; nor is there a legal 
duty upon a broker to notify a primary carrier of the 
existence of an excess carrier. Western World Ins. Co. 
Allstate Ins. Co. Law Div. 697 
As a matter of law, the damage to the roof (constructed 
by plaintiff in 1969) that occurred in 1973, after plaintiff 
had chosen to let the policy lapse through non-payment 
of the premium, was not an occurrence during the policy 
period, and the ‘‘completed operations’’ protection in 
force in the 1969-70 policy of insurance does not provide 
coverage for the damage. Deodato v. Hartford Ins. Co. 
Law Div. 897 
The exclusionary clause in the “false arrest”’ policy, 
which relieves the insurer of obligation to defend or 
indemnify against claims against the City and its police 
officers based on an alleged violation of federal statute, 









and limits coverage to suits premised on a common-law 
theory of recovery, is valid. City Council of the City 
of Elizabeth v. Fumero. Law Div. 914 

The better rule for determining the actual cash value 
of an automobile is its market value; here, the increased 
value sought by the insured is attributable to parts that 
were not needed to make the car a working vehicle, but 
to make it more aesthetically pleasing, and actual cash 
value is not designed to insure such value. Titus v. West 


American Ins. Co. Law Div. 915 
The language of N.J.S.A. 39:6A-5(b) and (c) is manda- 
tory, and the insurer can avoid the payment of interest 





only where it has reasonable proof to establish that it 
is not responsible for the payment; the allowance of in- 
terest is net Cependent upon the presence or absence of 
good faith on the part of the insurer. Ortiz v. Safec 
Ins. Co. App. Div. 1087 

The amount of the counsel fee awarded—presumably 
pursuant to R. 4:42-9(a)(6), which permits such allow- 
ances to a suce neice’ ager yrs in an action upon a lia- 








bi! ity or indemnity policy of insurance—seems at first con- 
i to be in jordinately modest; however, since 





counsel’s 
of the services 
as is required by R. 





affidavit of services did not detail the nature 
rendered, nor set forth the time spert, 
4:42-9(b), there was no mistaken 





exercise of discretion. Ortiz v. Safeco Ins. Co. App. 
Div. 1087 
The insurance company could have notified the bene- 
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ot i » actions and then, on proof of the in- 
surer’ o recover frorn it the amount of its 
pelicy 11 ire man’s Fund Ins. Co. v. Security Ins. 
Co preme Ct 1153 
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sement, and it accepted the 
e act that any unearned pre- 
lation of the financed poli- 
financing, it has no right 
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to set off the unearned premiums on the policies against 
ums due its in: Marfico, Inc. v. Reli- 
5s. Co. 1158 





INTEREST 
The allow ance of interest on a condemnation award is 
magnitude where the 
ac tual taking of the couty is not contemporaneous 
with payment therefor. Twp. cf Wayne v. Cassatly. App. 
Div. 65 
N.J.S.A. 20:3-32 expressly pr ovides the court with flexi- 
bility in determining the appropriate interest rate on an 
award; where, as here, the action has been pencing for 
a substantial period of time, in which interest rates 
have been changing, a hearing should be held at which 
expert evidence as to prevailing legal and commercial 
rates is received; the court should then select the rate 
or rates which will best indemnify the condemnee, which 
should not exceed the legal rate. Twp. of Wayne v. Cas- 
satly. Arp. Div. 65 
The vights of the parties here are governed by New 
York law, which holds that interest is not to be included 
in a iccovery for a diversion of trust funds by an owner. 
St. Paul Fire and Marine Ins. Co. v. N.J. Bank and Trust 
Co. App. Piv. 142 
Where there is an acquittal or aismissal of the charges, 
N.J.S.A. wipes’ 10 controls; —. rdingly, the seizure of 
the mor ere in mnection with the arrest of Cefen- 
dant for iM rbli ing charges wo uld not give rise to a prima 
facie case that the money is contraband and, as prima 
facie owner of it unde: ivrernmstances here, defen- 
Gant was not recvired to Cemonstrate that. it was not 
contraband; he is entitled to the money but not to in- 
terest thereon. State v. Rodriquez. Anp. Div. 315 
When an insurer fails to pay a claim for which it is 
legally obligated and some third party therefore suf- 
fers the loss of use of its money, compensation for interest 
charges is just. Lansco, Inc. v. N.J. Dept. of Environ- 
mental Protection. Chan. Div. 326 
Interest is not the unqualified right of the prevailing 
litigant; the exercise of the trial court’s discretion here 
in disallowing interest on money repaid to a county wel- 
fare board that was later determined should be refunded 
to the welfare recipient (since it was received by him 
as social security disability benefits) was not wide of the 
mark. Corallo v. Essex County Welfare Bd. App. Div. 608 
Unless provided for by statute, interest is not payable 
as damages for improper withholding of funds by a gov- 
ernment agency. Andriola v. Hudson County Pension 
Fund. Law Div. 639 


JOINT TENANCY 

Where defendant husband acquired property with his 
mother, which they held as joint tenants, in 1941, prior 
to his marriage to plaintiff, and his mother died prior 
to the divorce here, the property is not subject to ecuitable 
distribution since defendant acquired his entire interest 
in 1941. Gauger v. Gauger. App. Div. 294 


JUDGES 
The Condition of the Judiciary. Year-end Report. By 
Chief Justice Warren E. Burger. 17 





















NJSBA Judicial Selection Committees 61 
Judicial Opinions—Vehicles of Communication. By El- 
lictt L. Biskind 70 
Memorandum to Assignment Judges re Speedy Prose- 
cution , ae 97 










There is no longer any confirmed justification for ex- 
tending the prohibition against judicial involvement in 
political activities to the non-judicial spouse; in light of 
the strong admonitions of Canon 7 adjuring the absten- 
tion by the judge from political activity, directly or in- 
directly, and the Supreme Court’s undoubted power and 
determination to enforce such a rule vigorously, it is 
doubtful that spousal political activity per se would in- 
volve the judge in the political stream. In re application 
of Elien Gaulkin. Supreme Ct. 113 

he making of political contributions to the campaign 
e of a judge by attorneys or litigants who are 
nay be involved in practice before that judge would 
be particular! y offensive from an ethical standpoint. In re 
application of Ellen Gaulkin. Supreme Ct. 113 


~« 
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Certain amenities of life, and perhaps even some legal 


rights, have to be sacrificed or curtailed for the larger 
purpose of avoidi ing the fact or appearance of participa- 
tion by the judge in the political effort of a spouse; thus, 
the use of any part of the marital assets in the political 
forum, the use of the marital home for a political or fund- 
raising meeting, etc., would come within the adjuration 
thet the judge abstain from politics. In re application of ¢ 








Ellen Gaulkin. Supreme Ct. . 113 
In Speedy Prcsecution .... 114 
Williams v. United States of America 193 


A trial judge in a non-jury case has the duty to set 
forth fully his findings and reasons, factual and legal, 
for reaching his decision, and mere conclusory termi- 
! such as used by the judge here does not suffice. 
Kenwoed Associates v. Englewood Bd. of Adjustment. 





















































Anp. Div. oe oe SOS: 
UPGMENTS 
N.J.S.A. 4 inve ested the county welfare board with 
a lien hi 111 the attributes, benefits and o bligations 
of a juds in an action at law, and the prescriptive 
neriod for t} s of an action on a ivdgment is 
) years; t! ition nhetig for a writ of execu- 
tion is Ceni judgment” is no longer a valid 
ion iberland County Welfare Bd. v. 
berts. Cun Ct. : 487 
\ nly be va in accordance 
the attorney fer defendant 
{ tid authority to consent to 
a . pality may under ordinary 
tanc seting by resolu- 
ti i f discretion to 
rnel def ent. Stone- 
hurst at Freehold, Se yne, Inc. v. Twp. of Freehold. 
Law Div .. 5d1 
A jud t in a personal injur rnot be con- 
idered income—rather, it must considered a substitu. ~ 
tion for wholen cf bedy—and the child’s health is not J 
1 re e considered by the board in determining 
whether to give assistance; if the board is to recover 
fr ich jucsmerts, it must follow the pro- 
hed in N.J.S.A. 44:10-4(a). Cumberland 
. v. Rodriquez. Law Div. 1105 
jurisdiction ever a foreign corporation 
s of subpoena is soverned by the same 
diction that apply in the case of civil 
litiog » involving the process of a summons; where, 7 
s here, the records of a New Jez rsey business are main- 
ined ovtside New Jersey by ancther company only be- 
f the particular business te chnique created by 
managemert of both companies, it is mani- 
bie to reauire their surrender to the courts y 
of this state. In re a Subpoena Duces Tecum Served on 
the Custodian of Records cf Institutional Management 
n A en Div. 
idert who appeared in New Jersey proceeding 
asa spective witness held not immune from 
subpoena. In re a Subpcena Duces Tecum 
Served on the ye stodian of Records of Institutional Man- 
agement Corp. App. Div. 7 « 


R. 6:2-3(b) ef the 1969 revision of the rules explicitly 
made R. 4:4-4 and R. 
+ on 


trict court, end when defendant’s former husband could 
rot be 3 erved in New Jersey under any of the provisions 
of R. 4:4-4, substituted service pursuant to R. 4:4-4 (e) 
was an apprepriate methed for service of the summons 


and third paz ty _compiaiat, upon him in New York; Beca 
Realty v. Fisberg overruled; further amendment of R. 
6:2-3(b) noted. Sears, Roebuck & Co. v. Katzmann. 
App. Div. 17 

New Jersey Cces not require either the physical pur- 
poseful doing of some act or the transaction of business 
within the state in person or through an agent for out-of- 
state service—it is sufficient that an out-of-state defen- 
cant enter into an agreement that he knew or should have 
known would have substantial effects in New Jersey; the 
lease guaranty executed in Pennsylvania was a precon- 
cition to plaintiff's leasing New Jersey property to out-of- 
state defendant’s wholly owned subsidiary and there are 
substantial encugh contacts here to provide the basis 
of age oagge ever deferdant. Union Investments v. 
Fiseo, Inc. Law Div. 40 

The North Carolina court was a “court of competent 
jurisdiction’ as used in section 5 of the Guarantee Act, and 
its determination that an insurance company was _ in- 
solvent triggered the mechanism of the Act; therefore, 












the actic f the Commissioner of Insurance are affirmed. 
N.J. Pi rty- ty-Liability Ins. Guaranty Ass’n v. Sheeran. 
App. Div. 86 
‘Yancoskie v. Delaware River Port Authority. 3rd 
Cire. 127 
Both landlords and tenants may bring appeals from 
tenz proceedings on jurisdictional grounds, and a fair 








present-de ey construction of the dispos Sess statute is that, 
in the absence of legislation giving the district court au- 
thority to stay a warrant for removal for an extended 
peried of time, its undertaking to do so renders its order 
coram non judice and entitles the landlord to appellate 
relief. Housing Auth. of the seine of Newark v. West. 
Supreme Ct. ............. nee . 241 


4:4-5 applicable to the county dis- & 
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JURISDICTION, Cont’d 


Clearly, ownership or other substantial interest in real 
property in New Jersey constitutes a sufficient contact 
for the exercise of long-arm jurisdiction in respect of con- 
troversies arising directly out of that ownership or in- 
terest, even though it may have been terminated at the 
time of commencement of the action and even if at that 
time defendant is a non-resident. Egan v. Fieldhouse. 
Law Div. 384 


The amendment to the Public Employer-Employee Re- 
lations Act giving PERC jurisdiction to hear and decide 
unfair labor practice charges and to issue appropriate 
remedial orders respecting them has retroactive effect and 
applies to the pending and unresolved charges of unfair 
labor practices in the dispute herein. Patrolman’s Ben- 
evolent Ass’n of Montclair, Local No. 53 v. Town of Mont- 
clair. Supreme Ct. 459 


The court lacks jurisdiction to grant relief under N.J 
S.A. 58:8-9 after the passage of one year from the ac- 
crual of a claim against a public entity. Pinckney v. 
Jersey City. Law Div. 568 


The Appellate Division is the proper and logical forum 
to hear causes that join actions restricted by rule to 
initial resolution in the Appellate Division with other re- 
view; this leaves intact in the Juvenile and Domestic Re- 
lations Court the statutory jurisdiction of review ‘“‘ac- 
tions” of welfare directors by hearing all of those cases 
not involving a challenge to the validity of State regula- 
tions. Pascucci v. Vagott. Supreme Ct. 617 


The advertising here in AAA travel books by an out-of- 
state resort motel exceeds the minimal contact necessary 
for long-arm jurisdiction. Blessing et al v. Prosser. App. 
Div. 788 


After reversal by the appellate court, the retrial on the 
speeding charge here shall take place in the County Court, 
not in the municipal court. State v. Tropea. App. Div. 823 

Judicial review of the decision of the N.J. State Board 
of Optometrists not to issue complaints should be sought 
in the Appellate Division. N.J. Optometric Ass’n v. 
Hillman Kohan Eyeglasses, Inc. Chan. Div. 1117 


JURORS 

In the absence of a request, a court is not required 
sua sponte to pose questions on a voir dire relating to any 
specific type cf prejudice; the mere fact that the problem 
is highlighted by a court’s question may be counterpro- 
ductive and inject rather than remove racial prejudice 
in a case where a defendant is other than white or may 
have physical characteristics that are different or un- 
usual. State v. Long. App. Div. 17 

There is no sound reason why petit jurors selected to 
serve for a stated period of time should not be per- 
mitted to sit on whatever unrelated cases are presented 
to them even though the same attorneys, State or de- 
fense, are involved, and the State is under no obligation, 
even if it happens to know of a juror’s prior service, to 
inform defense counsel of that fact. State v. Abernathy. 
App. Div. . 22 

The enactment of Assembly Bill 587 OCR would repre- 
sent a constitutional exercise of the State’s power to 
establish a system of juror qualifications and exemptions 
for age. Atty. Gen. Formal Opinion No. 30—1975. 275 


The trial court committed fundamental error in its re- 
fusal to conduct or permit a further examination of the 
first juror in the circumstances here; the obvious and 
practical way to handle the situation of a prospective 
juror having connections with a party or witness that 
might possibly affect impartiality is to excuse the juror 
by consent at the outset, with that course suggested by 
the judge if counsel do not propose it, and, if that ar- 
rangement is rejected, the trial judge should proceed 
with supplemertal interrogation, or permit counsel to do 
so in his discretion, to test the legitimacy or necessity 
of excuse for cause. State v. Deatore. Supreme Ct. 358 


Where a defendant requests a voir dire inquiry as to 
petential racial prejudice, it is the better practice for 
the court to pose questions, addressed to the element of 
prejudice alleged; on retrial, the court is to accede to 
defendants’ request that such questions be asked. State 
v. Sims. App. Div. 526 

U.S. v. Segal. 3rd Cire. ae 740 

The right of a peremptory challenge is as substantial 
as the right to a challenge for cause, and the mislead- 
ing silence of the juror here about his law-enforcement 
experience amounted to a denial of the right of peremp- 
tory challenge—a substantial right in the concept of a 
fair and impartial trial; it warrants a new trial, even 
in the absence cf showing of actual prejudice. State v. 
Thompson. App. Div. 822 


JUSTICIABILITY 

Line-item appropriations in the Annual Appropriations 
Act to Trenten, Ewing Township and New Brunswick for 
municipal services constitute a spending of money by 
the State rather than taxation by the State, and there is 
no justiciable issue in the exercise of such legislative 
power. Borough of Glassboro v. Byrne. App. Div. 736 


JUVENILES 

The trial court committed prejudicial error in permit- 
ting use of deferdant’s prior adult conviction for armed 
robbery where he was unrepresented by counsel at the 
“perfunctory” proceecing in which the North Dakota 
juvenile court waived jurisdiction ef the offense and per- 
mitted him to be tried as an adult. State v. Lueder. 
App. Div. 23 

Although New Jersey has no jurisdiction to try crimes 
ccmmitted within a federal enclave, neither federal nor 
state law deems acts constituting juvenile delinquency to 
be crimes, and Congress intended by 18 U.S.C.A. $5032 
to subject a juvenile to the jurisdiction of a state court 
if, as here, that state wili accept jurisdiction and has 
available programs and services adequate for the needs 


of the juvenile; the act of the authorities of Fort Dix in 
bringing the petition in the state juvenile court is equiva- 
lent to the surrender contemplated in Title 18. In re 
D.B.S. App. Div. ee sighs . 139 

The power of the juvenile court to place a juvenile 
in a specific private residential facility for the treatment 
of his psychiatric illness is firmly rooted in the common 
law, the state and federal constitutions and in statutory 
authority, and the juverile here will be so placed im- 
mediately, with the financial costs to be borne by the 
Division of Youth and Family Services; these costs may 
be supplemented by funds from any other source, but 
the primary financial obligation will remain with the 
State. In re D.F., a juvenile. Juv. and Dom. Rel. Ct... 153 

The juvenile court cannot decide in favor of a recom- 
mendation of the Division of Youth and Family Services 
merely because it is the state agency charged with the 
responsibility to provide residential care for children; to 
do so would be to ignore the expertise of many other 
qualified persons. In re D.F., a juvenile. Juv. and Dom. 
Rel. Ct. 153 


Where, as here, the juvenile witness may be a poten- 
tial suspect in the investigation, the trial court’s refusal 
to permit cross-examination on his status as a juvenile 
probationer in order to afford the defense a_ possible 
argument as to the lack of reliability of his identification 
is constitutional error requiring reversal. State v. Hare. 
App. Div. 414 

In leaving the shelter-care facility without the consent 
of the official in charge, the juvenile committed an act 
different from and beyond those referred to in the statu- 
tory definition cf a juvenile in need of supervision; it was 
an act which, if committed by an adult, would be a mis- 
demeanor under the escape statute, and so constituted an 
act of delinquency. In re M.S. App. Div. 503 

The policy of preserving the anonyraity of juventile 
offenders is not absolute; it is absolutely essential to up- 
hold a person’s right to pursue a civil remedy, and per- 
mitting the alleged victim here access to the courts to 
pursue its civil remedy is “good cause’ under N.J.S.A. 
2A:4-65(a)(6) for disclosure of the police report, for the 
applicant’s use solely. In re D.H., J.P. and E.R. Juv. 
& Dom. Rel. Ct. 505 


The right of confrontation is primarily a criminal right 
and is not carried to its full extent in civil proceedings; 
here, where there is no potential loss of liberty but rather 
money damages involved, and there is no apparent rea- 
son for bias or possible motive for inconsistent testimony, 
plaintiff’s motion to obtain a copy of the entire transcript 
of a juvenile proceeding as part of the discovery of her 
wrongful death action is denied. In re S.F. Juv. & Dom. 
Rel. Ct. 587 


The prosecutor here, having shown good cause, is en- 
titled preliminarily to examine the proposed juvenile alibi 
witness’ medical and psychiatric records and use them in 
connection with a motion for a psychiatric examination; 
he, his expert and the attorneys for the juvenile and the 
defendant, and their experts, shall keep such informa- 
tion confidential, and any hearing with respect to her 
competency should be held in camera. State v. Allen. 
Supreme Ct. 622 


A just and fair order as to restitution is a valid (and 
may indeed be a salutary) condition of a term of pro- 
bation imposed upon a juvenile offender. In re D.G.W. 
Supreme Ct. 641 

Where, as here, the juvenile understood the nature of 
a voluntary commitment and grasped the significance of 
the R. 4:74-7 hearing, and his mother signed an appli- 
cation for his voluntary admission to a mental hospital, 
he is to be considered a voluntary patient in that hospital 
with the right to sign himself out of it without parental 
approval. In re J.W. Juv. & Dom. Rel. Ct. 687 


It would be absurd to interpret R. 4:74-7 to prohibit 
the voluntary admission of a minor to a mental hospital 
unless the court first found that he presented a danger 
to himself or to the community. In re J.W. Juv. & 
Dom. Rel. Ct. 687 

Tere, where the juvenile was 17 years of age, the 
probable cause clearly evident, and the crimes commit- 
ted extraordinarily vicious, the adequate protection of 
the public requires waiver of jurisdiction by the Juvenile 
and Domestic Relations Court and referral to the prose- 
cutor. In re J.F. App. Div. 750 

The context in which the juvenile’s statement was 
elicited—‘‘guided group instruction’? at a State institu- 
tion—constituted custodial interrogation, and Miranda 
warnings were required. In re J.P.B. App. Div. 871 

The presumed fact in the ordinance (parental respon- 
sibility for delinquent acts of the child) dees not flow 
naturally from the proved fact (a second adjudication of 
delinquency within ore year), and the ordinance must 
be struck down because of its failure to comport with 
due process. Doe v. City of Trenton. App. Div. 887 

It would be unreasonable to conclude that the Legisla- 
ture decreed that any delinquent who could not be re- 
habilitated by age 18 must be prosecuted as an adult; 
more likely, the Legislature had age 21 in mind as the 
“age of majority” for the purposes of N.J.S.A. 24:4-48e. 
In re G.T. App. Div. 895 

The circumstances in this case provide no reason, com- 
elling or otherwise, to depart from the traditional rule 
identifying the domicile of the child with that of her 
father, and that municipality is required by N.J.S.A. 
18A:46-14 to bear the financal burden of this juvenile’s 
special-educational placement. (Taken from Judge Mor- 
gan’s dissent in the Appellate Division, upon which the 
Supreme Court based its reversal.) Bd. of Education, 
Twp. cf Little Egg Harbor v. Bd. of Education, Twp. 
of Galloway. Supreme Ct. 1017 

The charge of possession of a dangerous weapon does 
not constitute an offense under N.J.S.A. 2A:4-48, which 
allows the juvenile court to waive its jurisdiction. In re 
A.R. App. Div. 1089 


> 
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LABOR LAW 
Steckel v. West Jersey Broadcasting Co. U.S. Dist. Ct. 
N.J. 208 


The purpose of N.J.S.A. 34:11-56.25 et seq. is to insure 
that the prevailing wage rate existing at the time of the 
signing of a public contract constitutes the minimum wage 
paid to workers under that contract; the prevailing wage 
rate is ‘‘current’’ at the time of the execution of the con- 
tract and remains “current”? as to that contract. Cip- 
parulo v. David Friedland Painting Co., Inc. App. 
Div. 414 

The applicable section here is N.J.S.A. 52:32-2; the 
Legislature intended to restrict the award of construc- 
tion contracts to the lowest responsible bidder on the 
basis of price, and the labor relations of the lowest bid- 
der here was not an appropriate factor to consider on the 
issue of responsibility. Wittie Electric Co. v. State of 
New Jersey. App. Div. are 466 

The mere fact that a negotiated agreement results, as 
it did here, in a detriment to one group of employees 
does not establish a breach of duty by the union. Belen 
v. Woodbridge Twp. Bd. of Education. App. Div. 841 


LANDLORD AND TENANT 

Since the lessees here were under no duty to give the 
notice to terminate, they were entitled to the return of 
their deposit within 30 days after vacating the apart- 
ment; although the double-recovery provision of N.J.S.A. 
46:8-21.1 has been construed to give the reviewing court 
some discretion, the legislative policy would be furthered 
here by its application; counsel fee also awarded. Burns 
v. Westamerica Corp. County Dist. Ct. .............. 182 

Both landlords and tenants may bring appeals from 
tenancy proceedings on jurisdictional grounds, and a 
fair present-day construction of the dispossess statute is 
that, in the absence of legislation giving the district court 
authority to stay a warrant for removal for an extended 
period of time, its undertaking to do so renders its order 
coram non judice and entitles the landlord to appellate 
relief. Housing Auth. of the City of Newark v. West. 
Supreme Ct. 241 

Although ordinary contract principles should apply and 
a tenant should be able to seek to prove failure to miti- 
gate damages, the state of the law in New Jersey at 
the present time mandates the conclusion that, with a 
lease provision against assignment, abandonment by the 
tenant permits the landlord to leave the premises vacant 
for the balance of the leasehold term with no duty to 
mitigate damages and recover the total accrued rent; an 
intermediate appellate court has no authority to change 
the law and must leave it for consideration by the Su- 
preme Court. Riverview Realty Co. v. Perosio. App. 
Div. 265 

Here, where it was undisputed that the landlord did 
not notify the tenant of the banking institution where the 
money was deposited, and that the tenant did notify the 
landlord of her desire to apply the security deposit to 
the rent due, the trial court erred in refusing to permit 
it. Tuso v. Capehart. App. Div. 584 

Under N.J.S.A. 46:8-33, no judgment for possession may 
be entered unless the landlord has complied with the 
registration requirement of N.J.S.A. 46:8-28. Iuso v. 
Capehart. App. Div. 584 

HUD Circular RHM 7465 is a mandatory regulation 
binding on the local housing authority, which was thus 
required to make interim adjustment in rents consistent 
with reduction in income, and to effectuate the adjust- 
ment on the first of the month following notification and 
verification; the judgment of possession here was im- 
providently entered, since the amount claimed was not 
legally owing. Housing Auth. of the City of Passaic v. 
Torres. App. Div. 

N.J.S.A. 2A:18-53 does not withhold jurisdiction in sum- 
mary dispossession actions where, as here, title to an 
improvement may continue to reside in the lessee or 
tenant. Aeon Realty Co. v. Arth. App. Div. 1023 

Enabling legislation requires some appropriate form 
of action by the board of health or municipality before 
it can become effective, and a local board of health may 
or may not adopt an ordinance specifically implementing 
any particular power to deal with residential heating made 
available to it by N.J.S.A. 26:3-31; in the absence of ap- 
propriate municipal action, it is not available as a remedy. 
Jones v. Buford. Supreme Ct. 1041 

N.J.S.A. 26:3-51 should be read in the framework of all 
the legislative remedies available against landlords who 
permit undue deterioration of buildings, or fail to pro- 
vide satisfactory living conditions, as by neglecting to 
furnsh adequate heat; a sensible solution, as was chosen 
here, would be to relocate the tenant. Jones v. Buford. 
Supreme Ct. 1041 

Where the net annual rental is the fair rental value be- 
fore taxes, capitalizing the net income before taxes is 
not inconsistent with New Brunswick v. N.J. Div. of Tax 
Appeals. Humble Oil and Refining Co. v. Boro of En- 
giewood Cliffs. Supreme Ct. 1112 


LANDOWNERS LIABILITY ACT 

_Both the pord and the ice thereon, through which plain- 
tiff’s decedert fell and was drowned, were natural con- 
Citions and not created or maintained by defendant; con- 
sideration of the immunity granted by N.J.S.A. 2A:42A-3 


aside, there is no duty on the part of a landowner to pro- 
tect either an adult or infant trespasser from ratuval 
concitions existing on the land. Odar v. Chase Monhat- 
tan Bank. App. Div. 320 


The Landowners’ Liability Act was intended to protect 
landowners from liability only when it would be unrea- 
senable to expect them to maintain supervision over the 
property in question; the Act cannot be construed to 
protect a landowner from liability when he creates or 
knowingly permits a condition that foreseeably will lead 
to the kind of accident that occurred here. Krevics 
v. Ayars. Law Div. . ; 753 
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LAND USE 

The off-street parking requirements of the ordinance 
here could not be applied also for the reason that the 
property had been used for a particular business purpose 
for many years prior to the passage of the ordinance 
and, upon passage, the continued use of the property in 
this fashion—without off-street parking facilities—became 
legally protected as a non-conforming use. Dresner v. 
Carrara. Supreme Ct. : 217 

Municipalities may not empower their planning boards 
by legislation to impose land-use regulations upon the 
occasion of a change in occupancy of particular property 
even though there be no accompanying change of use 
and no subdivision approval is sought. Dresner v. Car- 
rara. Supreme Ct. 217 
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LAUNDROMATS 

The validity of the township’s ordinance here that re- 
quires that self-service launderies have an attendant or 
close between midnight and 7 a.m. is not vitiated be- 
cause it incidentally places a greater economic burden 
on those subject to it; the regulation is a reasonable 
and constitutional exercise of the general police power 
of the municipality. Twp. of Little Falls v. Husni. App. 
Div. 379 


LAW OF THE CASE 

The extent to which deference should be paid by a 
trial judge to the views of a previous judge, expressed 
in denying a motion for summary judgment in the same 
case, is a matter left to the discretion of the second 
judge; here, the denial should not bar full consideration 
of the issue. A & P Sheet Metal Company, Inc. v. Ed- 
ward Hansen, Inc. Law Div. 719 

The ‘‘Law of the case”’ doctrine is not so inflexible as to 
prevent a consideration cf a controlling decision of the 
Supreme Court of the United States. Anderson v. Sills. 
Chan. Div. 953 


LEGAL SERVICES 
Notice to the Bar Re Forms for Legal Service 
Plans. 889 
LiENS 
Attorneys who have a lien under N.J.S.A. 2A:13-5 against 
a cause of action that ripened into judgment are entitled 
to priority over the tax lien of the United States under 
26 U.S.C.A. $6323 for the reasonable value of services 
rendered. Adco Service, Inc. v. Graphic Color Plate. 
Law Div. 41 
The proper interpretation of the order here is that the 
proceeds from the sale of the house are first to be divided 
equally between the parties and the wife’s lien then 
satisfied from the husband’s share. Phillips v. Phillips. 
App. Div. 271 
N.J.S.A. 44:7-15 invested the county welfare board with 
a lien having all the attributes, benefits and obligations 
of a judgment in an action at law, and the prescriptive 
period for the bringing of an action on a judgment is 
20 years; the board’s motion here for a writ of execution 
is denied since its “‘judgment” is no longer a valid lien 
upon realty. Cumberland County Welfare Bd. v. Roberts. 
Cumberland Co. Ct. 467 
The vendee’s lien here, and the filing of the complaint 
to enforce it, justified the filing of the lis pendens; buyer, 
charged with notice by reason of the lis pendens, took 
title subject to the equitable lien. Mihranian, Inc. v. 
Padula. Supreme Ct. 559 
The apparent inconsistency between N.J.S.A. 2A:44-99 
and N.J.S.A. 2A:44-101 should be resolved in favor of the 
four-month period under section 99, which clearly estab- 
lishes that period of time as essential to the vitality of 
the lien claim created, and serves to protect those who 
might rely on the public records to ascertain the mar- 
ketability of titles. Builders Block & Supply Co., Inc. 
v. St. Brendan Construction Co. App. Div. 753 
The judgment debtor’s subsequent discharge in bank- 
ruptcy did not affect the continued viability of the judg- 
ment lien, and the destruction thereof is not authorized 
by N.J.S.A. 2A:16-49.1. Furnival Machinery Co. v. King. 
App. Div. 801 


LIMITATION OF ACTIONS 
Whether the defamation was published intentionally and 
maliciously or as a result of negligent or careless re- 
porting, the one-year bar of N.J.S.A. 2A:14-3 applies. Rod- 
riguez v. The Home News 68 
U.S. v. Duncan. 3rd Circ. 127 
The gist of the instant action is not for the type of 
personal damages usually flowing from a libel and slan- 
der action; rather, it is for damages to plaintiff’s business 
by virtue of the failure of others to deal or contract 
with plaintiff, affecting plaintiff's business and right to 
earn a living, and the one-year statute of limitations of 
N.J.S.A. 2A:14-3 is not applicable to the case. Henry V. 
Vaccaro Constr. Co. v. A. J. DePace, Inc. Law Div. .. 238 
The right of the Division of Medical Assistance and 
Health Services to establish a time limitation for the 
filing of a claim for payment despite the absence of any 
statutery limitation period is not denied; nevertheless, the 
rule here relating to the time of filing of claims should be 
construed as directory in nature so as to avoid an injustice 
where the facts demand it, and the strict application of the 
rule to the factual pattern in this case was an abuse of 
the discretionary power of the Division, whether tested 
by its own rules or by principles of equity. In re King 
James Nursing Home. App. Div. 272 
Insured’s demand for arbitration under his insurer’s 
uninsured-motorist endorsement is not governed by the 
statute of limitations applicable to torts and he may not 
be denied access to arbitration of his claim on the basis 
of that statute. Selected Risks Ins. Co. v. Dierolf. Chan. 
Div. 294 
The phrase in Lopez v. Swyer, “basis for an action- 


able claim,’’ contemplates a combination of injury and 
fault; here, plaintiff did not discover nor, by the exer- 
cise of reasonable diligence and intelligence, should have 
discovered that she may have had a basis for an action- 
able claim against defendant until more than two years 
after he performed the operation and she has sustained 
the burden of proving that she is entitled to the indul- 
gence of the equitable rule relieving her of the bar of 
the statute of limitations. Alfone v. Sarno. App. Div... 441 

The notice provisions of the Tort Claims Act do not 
affect the statute of limitations provisions of the claim 
asserted; the claim here accrued at the time of the acci- 
dent and the filing of the notice of late claim, authorized 
by court order, could not and did not extend the period 
for instituting the action beyond two years from the date 
of the accident. Anaya v. Vernon Twp. App. Div. 441 

An application for relief under R. 4:50-1 should be un- 
dertaken in the usual course, despite the fact that the 
dismissal was voluntary and the statute of limitation may 
have run; whether that relief should be granted is left 
to the sound discretion of the trial judge. Miller v. Kahn. 
App. Div. 563 

New York’s policy is that no effect is to be given to 
the existence of a seal; New York’s statute of limitations 
as well as its substantive law governs here, and the action 
was correctly dismissed as untimely. Freedom Finance 
Co., Inc. v. Steeples. App. Div. 628 

Since a malpractice cause of action does not accrue 
until discovery thereof, a plaintiff should normally have 
the benefit of the legislative policy determination that 
he may institute his action at any time within two years 
from the date of such accrual; however, if it can be es- 
tablished that (a) the lapse of time peculiarly or un- 
usually prejudiced the defendant and (b) there was rea- 
sonable time for plaintiff to institute his action between 
discovery of the cause of action and expiration of two 
years after the acticnable event, the action may be dis- 
missed on limitations grounds; there is no such prejudice 
to defendants here. Fox v. Passaic Gen’l Hosp. Supreme 
ct. 665 

Notwithstanding that plaintiff discovers his cause of 
action for malpractice prior to the expiration of two 
years from the date of the actionable conduct, he never- 
theless will ordinarily be allowed two full years from 
the date of such discovery to bring his action. Moran 
v. Napolitano. Supreme Ct. 665 

The discovery rule is generally applicable to actions 
for medical malpractice in the areas of treatment and 
diagnosis as well as other kinds of malpractice. Moran 
v. Napolitano. Supreme Ct. 665 

While New Jersey may not now have any special in- 
terest in either of these parties, both of whom have 
moved from the state, it did have such an interest in 
them up to the time of the commencement of this action, 
and Ontario—where the accident occurred—had no in- 
terest in them; the New Jersey statute of limitations 
applies. Raskulinecz v. Raskulinecz. Law Div. 697 

Goodman v. Mead Johnson & Co. 3rd Circ. 789 

The constitutional basis for suspending the application 
of the death penalty is unrelated to the purposes of the 
statute of limitations and N.J.S.A. 2A:159-2 does not bar 
this prosecution for first-degree murder. State v. Zarin- 
sky. App. Div. 873 

Fictitious-name practice requires that, when a claim- 
ant is in a position to describe a defendant in terms of 
what he did or failed to do that gave rise to the claim, 
an action against that defendant must be commenced 
within the limitations period even though the claimant 
does net then know the defendant’s name. Lawrence v. 
Bauer Publishing & Printing, Ltd. Law Div. 950 

Even if the present situation could be considered as 
falling within the purview of the discovery exception, 
plainti™’s action against the municipality would still be 
barred by the two-year statute of limitations in the Tort 
Claims Act, since plaintiff was legally chargeable with 
notice of the passage of the ordinance in question. Martin 
v. Twp. of Rochelle. App. Div. 1026 

As to the former township attorney, the action, if 
viable, is governed by the general, six-year statute of 


limitations; his substantive liability is controlled by the 





Tort Claims Act because he was a public employee at the 
time of the alleged willful misconduct. Martin v. Twp. 
of Rochelle. App. Div. 1026 


LIS PENDENS 

The vendee’s lien here, and the filing of the complaint 
to enforce it, justified the filing of the lis pendens; buyer, 
charged with notice by reason of the lis pendens, took 
title subject to the equitable lien. Mihranian, Inc. v. 
Padula. Supreme Ct. 559 


LITIGANTS’ RIGHTS 

The proceeding below was patently deficient for the 
purpose of a contempt citation; unlike an action seek- 
ing the aid of the court in the enforcement of litigant’s 
rights, a contempt proceeding may only be instituted 
by the court upon an order for arrest or an order to 
show cause specifying the acts or omissions alleged 
to have been contumacious; the action is not captioned 
in the civil cause but under ity own entitlement, which 
must name the person or persons charged, and the charge 
is prosecuted by one specially appointed by the court 
from a limited class. Lusardi v. Curtis Point Property 
Owners Ass’n. App. Div. 200 

Although circumstances can support both a charge of 
contempt under R. 1:10-2 and an application for aid to 
the litigant for enforcement of his private rights under 
R. 1:10-5, the actions should not be tried together. Lu- 
sardi v. Curtis Point Property Owners Ass’n. App. 
Div. 200 


LOCAL PUBLIC CONTRACTS LAW 

The amendments to the Local Public Contracts Law, 
enacted as Chapter 353 of the Laws of 1975, do not in 
any way modify or change the long-standing exemption 
to open competitive bidding given to professional-services 
contracts and agreements. Atty. Gen. Formal Opinion 
RD ERNIE ee cir eee tein ie warns nckeign 921 


LOTTERIES 


To allow a lottery winner to anticipate, by assignment 
to a finance company or otherwise, all or a portion of 
his prize money (payable, by legislative design, over 
a period of years), either for the purpose of consolidating 
his loan obligations or of creating a pool of money not 
otherwise available to him, would contravene an unex- 
pressed but readily apparent intent behind the law. 


McCabe v. Director of N.J. Lottery Comm’n. Chan. 
Div. 0 meee. 4 . 979 
MALPRACTICE 


Malpractice Claims: Legislation Analyzed by Richard 
E. Lerner 45 

The attorney’s responsibility was not simply to file an 
action within the statutory period, but included the duty 
of investigating the facts, formulating a litigation strategy 
and filing within a reasonable time any action necessary 
to effectuate recovery, and the evidence justified a find- 
ing here that there was negligent performance of the 


attorney’s duty occurring during the malpractice insur- P 


ance policy period, which ended before the expiration 
of the statute of limitations. Passanante v. Yormark. 
App. Div. 193 

That the attorney may have coated his negligence with 
deceit designed to disarm his clients does not convert 
the essential claim of negligence here to one of fraud; 
this was the very kind of attorney misconduct that his 
malpractice insurance policy was intended to cover. Pas- 
sanante v. Yormark. App. Div. .. 193 

There is no reason why a claim of negligent diagnosis 
should render the discovery rule, which has its genesis in 
considerations of equity, unavailable; here, because of 
the substantial identity of the wrongful death (brought 
within time) and the survival causes of action, together 
with the brief delay in filing the latter, the defendant 
doctor will suffer no prejudice and no good reason ap- 
pears to bar the survival action. Duffy v. Ackerhalt. 
App. Div. Pg 201 


It seems clear, assuming that the allegations of the 
complaint are substantiated, that the permitting of an 
operation by one known to be incompetent to perform it, 
as well as the failure to remove him from the case when 
problems have become too obvious, would be a basis 
upon which to impose liability on those responsible; mo- 
tion by defendants hospital, administrator, board of di- 
rectors and medical staff to dismiss complaint denied. 
Corleto v. Shore Memorial Hospital. Law Div. 252 

The phrase in Lopez v. Swyer, “basis for an action- 
able claim,” contemplates a combination of injury and 
fault; here, plaintiff did not discover nor, by the exer- 
cise of reasonable diligence and intelligence, should have 
discovered that she may have had a basis for an action- 
able claim against defendant until more than two years 
after he performed the operation and she has sustained 
the burden of proving that she is entitled to the indulgence 
of the equitable rule relieving her of the bar of the 
statute of limitations. Alfone v. Sarno. App. Div. 441 

Since a malpractice cause of action does not accrue 
until discovery thereof, a plaintiff should normally have 
the benefit of the legislative policy determination that 
he may institute his action at any time within two years 
from the date of such accrual; however, if it can be 
established that (a) the lapse of time peculiarly or un- 
usually prejudiced the defendant and (b) there was 
reasonable time for plaintiff to institute his action be- 
tween discovery of the cause of action and expiration 
of two years after the actionable event, the action may 
be dismissed on limitations grounds; there is no such 
prejudice to defendants here. Fox v. Passaic Gen’l Hosp. 


Supreme Ct. 665 ° 


Notwithstanding that plaintiff discovers his cause of 
action for malpractice prior to the expiration of two 
years frem the date of the actionable conduct, he never- 
theless will ordinarily be allowed two full years from the 
date of such discovery to bring his action. Moran v. 
Napolitano. Supreme Ct. 665 

The discovery rule is generally applicable to actions 
for medical malpractice in the areas of treatment and 
diagnosis as well as other kinds of malpractice. Moran 
v. Napolitano. Supreme Ct. 665 

Sellers’ attorney’s failure to advise his clients of the 
risk inherent in the purchasers’ failure to complete the 
execution of the bond and mortgage, and thereafter to 
take timely and appropriate steps to compel the enforce- 
ment of the agreement, was unquestionably a breach of 
the duty he owed to his clients, and violated the requisite 
standard of reasonable care. Stewart v. Sbarro. App. 
Div. 824 

Where, as here, an attorney undertakes a duty to one 
other than his client, he may be liable for damages caused 
by a breach of thet duty to a person intended to be 
benefited by his performance. Stewart v. Sbarro. App. 
Div. 824 


MARRIAGE COUNSELORS 

The policy considerations that support the statutory 
privilege accorded marriage counselors do not transcend 
the guarantees of the Sixth and Fourteenth Amendments 
afforded to a defendant in a criminal action, and the 
unqualified language of N.J.S.A. 45:8B-29 forecloses any 
alternative other than a declaration of unconstitutionality 
in the circumstances here. State v. Roma. Law Div. | 687 

It is the unique relationship between the two clients, 
and not that between marriage counselor and client, that 
the Legislature sought to protect in N.J.S.A. 45:8B-29; 
where, as here, the marriage counselor does not wish 
to testify and both claimants waive the privilege, he does 
not have an independent right to assert it. Touma v. 
Touma. Chan. Div. 718 

The marriage counselor’s sought-after testimony here 
is patently relevant and material to the defense of in- 
sanity to the charge of murdering his wife pleaded by 
defendant, and the earlier determination denying the 
motion to quash the subpoena remains undisturbed. State 
Pe Ur Ree © Ze (| a eee Oe 896 
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MATRIMONIAL LAW 
Since the trial judge failed to indicate what considera- 
tion, if any, he gave to whether the imminent diminu- 
tion in defendant’s earnings was an event that was or 
reasonably should have been in the contemplation of 
the parties when they signed the agreement, and did not 
set forth the reasoning that led to his conclusion that 
enforcement of the agreement, or specific portions of it, 
would be unconscionable, the matter is remanded. Wert- 
lake v. Wertlake. App. Div. 1 
Beyond his finding of the relationship that existed be- 
tween plaintiff and the two men and his cancellation of 
alimony for the duration thereof, the trial judge made 
no determination of what effect, if any, the relationship 
had upon plaintiff’s further need for alimony; the matter 
should have been thoroughly explored and appropriate 
findings made; see Garlinger v. Garlinger. Wertlake v. 
Wertlake. App. Div. er ear 
Since the arbitration issue was not raised below, the 
order declaring the arbitration clause invalid and unen- 
forceable is set aside; left for another day is the im- 
portant issue of the enforceability of an arbitration pro- 
vision in a property settlement agreement between hus- 
band and wife incident to a suit for divorce. Wertlake 
v. Wertlake. App. Div. ee ce ae 1 
There was no duress attendant upon the execution of 
the agreement merely because defendant wanted to be 
divorced from plaintiff and was told by her attorney that 
there would be no divorce unless the controverted clause 


- was contained in the agreement. Wertlake v. Wertlake. 


App. Div. ... oh itt se! 

The proper interpretation of the order here is that the 
proceeds from the sale of the house are first to be divided 
equally between the parties and the wife’s lien then 
satisfied from the husband’s share. Phillips v. Phillips. 
App. Div. 271 

Where defendant husband acquired property with his 
mother, which they held as joint tenants, in 1941, prior 
to his marriage to plaintiff, and his mother died prior 
to the divorce here, the property is not subject to equitable 
distribution since defendant acquired his entire estate 
in 1941. Gauger v. Gauger. App. Div. 294 

Primer in Matrimonial Practice — Part I. Being a Very 
Useful and Merry Guide to the Matrimonial Courts. By 
William A. Consodine. 305 


Primer in Matrimonial Practice — Part II. Being a 
Very Useful and Merry Guide to the Matrimonial Courts. 
By William A. Consodine. - 340 

Hallberg v. Hallberg and Tancredi v. Tancredi do not 
require a plenary hearing in every contested proceeding 
for the modification of an order relating to alimony or 
support; the trial judge here did not err in refusing to 
grant one, and properly exercised his discretion in order- 
ing increased support for the children. Shaw v. Shaw. 
App. Div. 377 

Matrimonial Arbitration. By Theodore Sager Meth. . 409 

Both the military retirement pay and disability bene- 
fits here (which defendant husband has become irre- 
vocably entitled to receive for the balance of his life), 
constitute assets subject to equitable distribution to the 
extent that his entitlement thereto is based upon military 
service rendered during the existence of the marriage; 
an order for distribution of such payments should provide 
for termination upon the death of the wife and should 
provide for distribution to the wife of a share of only 
the net pay. Kruger v. Kruger. App. Div. 433 

There is no reason to continue the disparate treatment 
of void and voidable marriages; the enactment of the 
amendment to N.J.S.A. 2A:34-23 indicates legislative in- 
tent that the remarriage of the spouse receiving alimony 
permanently terminates the support obligation and that 
the wife look to her last preceding husband for her con- 
tinued financial security, regardless of the reasons for 
the dissolution of that marriage. Richards v. Richards. 
Chan. Div. 457 

The obligation of a deserting husband to support comes 


, within the provisions of the separate maintenance statute; 


4 
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the obligation of the deserted husband does not, and to 
permit support for the wife based on the mere separa- 
tion by the wife would encourage the termination of mar- 
riages and defeat the purpose of the required 18-month 
separation. Gordon v. Gordon. Chan. Div. 473 

The portion of a pension plan, whether contributory or 
noncontributory, acquired during marriage over which an 
employee has complete control, even though enjoyment 
may be postponed, should be an asset subject to equitable 
distribution; the postponement of enjoyment should be 
considered in determining the manner in and the time 
at which this portion of the plan is divided. Blitt v. Blitt. 
Chan. Div. 550 

Schiff—Unconscionable Obstacle to Matrimonial Settle- 
ments. By Gary N. Skoloff. 553 

Book Review. The Custody Trap. By June and William 
Noble; reviewed by William A. Consodine. 566 

In the totality of the circumstances here, it is clear 
that the pre-nuptial agreement, made in contemplation 
of the marriage, was to terminate upon dissolution of 
that marriage by divorce. Fern v. Fern. App. Div. 584 

Litigation to enforce provisions of a pre-nuptial agree- 
ment is specifically covered in R. 4:75; in light of the 
record here, the amount of the allowance of a counsel 
fee may be considered to be within the broad limits of 
the trial court’s discretionary authority. Fern v. Fern. 
App. Div. 584 

A lawful marriage requires the performance of a cere- 
monial marriage of two persons of the opposite sex, i.e., a 
male and a female; if the anatomical or genital features 
of a genuine transsexual are made to conform to the 
person’s gender, psyche or psychological sex, then identity 
by sex must be governed by the congruence of these 
standards. M.T. v. J.T. App. Div. 625 

If, as here, sex reassignment surgery is successful 
and the postoperative transsexual by virtue of medical 
treatment is possessed of the full capacity to function 
sexually as a male or female, as the case may be, there 
is no barrier to prevent that person’s identification, at 


least for purposes of marriage, to the sex finally indi- 
cated; plaintiff, at the time of her marriage, was a 
female and defendant, a man, became her lawful hus- 
band, obligated to support her as his wife. M.T. v. J.T. 
App. Div. 625 

The acceptance of the benefits of a judgment is incon- 
sistent with a claim that it is erroneous; it would be 
inequitable and unjust to permit plaintiff here, who was 
not destitute and had the benefit of able and experienced 
counsel, to accept the benefits of the financial aspects 
of the judgment of divorce and attack them on appeal. 
Tassie v. Tassie. App. Div. 641 

The Young Troglodytes: Schiff and the Matrimonial 
Bar. By Joseph S. Schoenholz. 729 

Although suit for divorce would ordinarily abate with 
the death of the wife, the other aspects involving, as 
here, the disposition of marital property would not and 
should not abate; neither the letter nor the spirit of 
the law is violated by the allowance of counsel fees 
in this case. Olen v. Melia. App. Div. 726 

In light of the record and counsel’s certification as to 
services, the amount of counsel fees here may be con- 
sidered to be within the broad limits of the court’s dis- 
cretionary authority. In re J. S. & C. App. Div. 826 

Defendant husband’s stock options are subject to 
equitable distribution; a constructive trust imposed on 
defendant in favor of plaintiff for a portion of the options 
owned by him will best effect the distribution of the 
property between the parties without inflicting undue 
financial and business liabilities upon defendant. Calla- 
han v. Callahan. Chan. Div. 828 

The circumstances surrounding Jurisdiction as originally 
acquired and exercised by the Florida court (though un- 
assailable by virtue of an appearance and participation 
in the proceedings) bear upon the inquiry of whether there 
is a ‘‘special equity’ justifying abstention by another 
court; under the circumstances here, a determination of 
custody by the courts of New Jersey will be in the best 
interests of the child and will not offend principles of 
comity and judicial statesmanship. Mrowczynski v. 
Mrowczynski. App. Div. 841 

For the purpose of this motion to strike defendant’s 
defense to the complaint for divorce—on the ground of 
‘habitual drunkenness for a period of twelve or more con- 
secutive months’’—it must be assumed that he did not 
drink for two months immediately preceding the filing 
of the complaint; a reasonable time must be allowed 
between the separation of the parties because of the 
drinking problem and the actual filing of the com- 
plaint, and two months is reasonable. Schneider v. Schnei- 
der. Chan. Div. 862 

When the best interests of the child will be clearly 
served by custody in someone other than the parent, 
a finding of abandonment by the parent, or parental un- 
fitness, is not a prerequisite to a custody order. S. M. v. 
S. J. Chan. Div. 951 

The bankruptcy rule that a claim for alimony and sup- 
port is neither provable nor dischargeable in bankruptcy 
has been subject to criticism, and the result reached 
in Heimberger v. Joseph is particularly appropriate here, 
where the proceedings will not operate so as to discharge 
the insolvent attorney from his obligations owing to any 
creditor; specified claims of the former wife will be 
recognized here. Trustees of the Clients’ Security Fund 
v. Beckmann. Chan. Div. 977 

Oral testimony to prove the essential elements in a 
cause of action for divorce is required, rather than proof 
by affidavit. Manion v. Manion. Chan. Div. 1002 

Where the custodial parent can demonstrate that real 
advantage will result from a move that makes weekly 
visitation impractical, the court must weigh a number 
of factors to accommodate the compelling interests of 
all; the move to another state contemplated here should 
be allowed. D’Onofrio v. D’Onofrio. Law Div. 1072 

The provision in the settlement agreement (incorpo- 
rated in the divorce judgment) here that the husband 
pay the principal and interest on the mortgage on the 
former marital home was nct in the nature of support, 
but was part of the agreed disposition of the marital 
estate; that being so, this cbligation was discharged by 
the husband’s bankruptcy. Stein v. Fellerman. App. 
Div. 1081 

The public policy expressed in N.J.S.A. 2A:34-25 that 
a divorced husband should not be forced to support a 
former wife after she has remarried should not be un- 
dermined by a technical dissimilarity between a court 
order for alimony and a provision in a property settle- 
ment agreement to pay money to the wife for her sup- 
port. Stein v. Fellerman. App. Div. 1081 


MEDICAID 

The right of the Division of Medical Assistance and 
Health Services to establish a time limitation for the 
filing of a claim for payment despite the absence of any 
statutery limitation period is not denied; nevertheless, 
the rule here relating to the time of filing of claims 
should be construed as directory in nature so as to avoid 
an injustice where the facts demand it, and the strict 
application of the rule to the factual pattern in this case 
was an abuse of the discretionary power of the Division, 
whether tested by its own rules or by principles of equity. 
In re King James Nursing Home. App. Div. 272 

There is a vast difference in applying the rule of 
retroactivity to alleged past criminal conduct on the 
one hand and the possibility of monetary reimbursement 
resulting from a future change on the other, and justice 
will best be served by holding Roe v. Wade and Doe v. 
Bolton not retroactive to the facts here and in denying 
the New York clinic’s claim for reimbursement from 
New Jersey Medicaid funds for pregnancy termination 
prior to those decisions. Planned Parenthood of New 
York City, Inc. v. N.J. Dept. of I. & A., Division of Medi- 
cal Assistance and Health Services. App. Div. 326 

The New Jersey Medicaid Program is wholly a creature 
of statute, and the absence of any specific legislative 
authorization to deduct a pro rata share of counsel fees 
from third-party liability recoveries, when read together 
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with the legislative goal of conserving and recovering 
public funds, must be construed as precluding any such 
deduction. Hedgebeth v. Medford. App. Div. 

The regulation requiring co-payment by Medicaid re- 
cipients of 25 cents per prescription is reasonable and 
does not violate federal and state enabling acts and 
regulations. New Jersey Pharmaceutical Ass’n v. Klein, 
and Davis v. Klein. App. Div. .. 541 

The asserted adverse effect on pharmacists of a regu- 
lation reducing the dispensing fee paid by Medicaid is not 
a relevant consideration of the regulation’s validity; acts 
and regulations authorizing payment for drugs, medicines 
and prosthetic devices were not enacted for the benefit 
of the pharmacists. New Jersey Pharmaceutical Ass’n 
v. Klein, and Davis v. Klein. App. Div. . 541 

The Legislature has conferred upon the Commissioner 
of Institutions and Agencies the specific and exclusive 
authority to establish a rate of reimbursement for in- 
patient hospital and other authorized health care services 
provided to a Medicaid recipient. Atty. Gen. Formal 
Opinion No. 8—1976. LSE IES Pee Ame atm 743 

Where, as here, the Department of Institutions and 
Agencies was obligated to maintain basic Medicaid pro- 
grams in the face of a substantial decrease in revenue, 
its determination to reduce the fees by 10% cannot be 
considered arbitrary or capricious, and appellant failed 
at the hearing below to carry its burden of demonstrat-, 
ing that the Medicaid program, insofar as it related to 
medical services, would be deleteriously affected. N.J.: 
Federation of Physicians and Dentists v. Klein. App. 
Div. ... 1136 
MOOTNESS 

While a moot appeal may be determined, here, where 
the executive action no longer has any impact and there 
is no longer a justiciable controversy between the com- 
missioner and the governor, it should not be done. De Rose 
v. Byrne. App. Div. ... 378 

Here, where the subject matter of the litigation—the 


memorandum and forms released by the former Attor- | 


ney General—have been superseded and are no longer 
in existence, the case is ripe for the application of the 
doctrine of mootness. Anderson v. Sills. Chan. Div. . 953 


MORTGAGES 
A party who resorts to equity to foreclose a mortgage 
exposes himself to the operation of equitable principles 
znd must submit to an equitable resolution of the issues 
raised, and the single controversy doctrine requires that. 
a party litigate all aspects of a controversy in a single 
proceeding; here, where the thrust of the counterclaim is 
the assertion that plaintiff had breached the underlying 
agreement in relation to which the mortgage was executed 
and interfered with defendants’ rights under that agree- 
ment, these claims were germane to the foreclosure action 
within the meaning of R. 4:7-1 and should not have been 
severed and transferred to the Law Division. Leisure Tech- 
nology-Northeast, Inc. v. Klingbeil Holding Co. App. 
Div. 86 
Provisions in mortgage loan commitment that it would 
“automatically expire’? unless loan closed by stipulated 
date and that loan would be disbursed only upon “‘final 
inspection’ did not impliedly make time of the essence or 
entitle lender to refuse to close here, where building was 
over 95° completed. Selective Builders, Inc. v. Hudson 
City Savings Bank. Chan. Div. 253 
Borrower here is awarded specific performance of mort- 
gage loan commitment agreement. Selective Builders, 
Inc. v. Hudson City Savings Bank. Chan. Div. 253 
Permitting a second mortgage on real property as 
additional collateral for the financing of a sale of an 
automobile is not one of the evils at which the Secondary 
Mortgage Loan Act was directed and it is not applicable 
to the transaction here. Girard Acceptance Corp. v. Wal- 
lace. App. Div. 698 
A State-chartered savings and loan association may 
issue variable rate mortgages so long as the maximum 
term does not exceed 40 years and the maximum interest 
chargeable does not exceed the applicable usury ceiling 
in effect at the time the loan, written contract, or com- 
mitment for such loan was made. Atty. Gen. Formal 
Opinion No. 13—1976. 854 
Where the mortgagee mistakenly calculated the monthly 
amortization figure, the trial judge correctly determined 
that the mortgagors owed and were obligated to pay the 
principal balance, and when the parties failed to agree 
on arrangements for payments, it was incumbent upon 
the trial judge to resolve the matter himself by estab- 
lishing a fair methcd of payment; since the mortgagors 
seek equity at the hands of the court, they must do 
equity by paying the amount honestly due the mort- 
gagee, albeit on reasonable terms. Totowa Savings & 
Loan Ass’n v. Crescione. App. Div. 1088 
The acceleration clause in the mortgage here is valid 
and enforceable, and the motive for accelerating the 
balance of the loan, namely to take advantage of cur- 
rent interest rates, is proper. Century Federal Savings 
and Loan Ass’n of Bridgeton v. Van Glahn. Ch. Div. .. 1096 
MOTOR VEHICLES 
There is no reason here to reach the result that a 
policy issued to a person without a title perfected under 
N.J.S.A. 39:10-30 is voidable without more on a theory 
that the policy holder was not the owner; since the 
record cannot support a finding that the vehicle here 
was stolen, nor can it support a finding of bad faith on 
the part of the insureds, the insurors’ conclusion that 
plaintiffs were not bona fide purchasers is unwarranted 
and a summary disposition that they are bona fide pur- 
chasers is appropriate. Friedman v. Royal Globe Ins. 
Co.’s. Law Div. 55 
The mandatory jail term of the proviso contained in 
N.J.S.A. 39:3-40 applies to a defendant whose driver’s 


license has been suspended but who admittedly did not 
cause an automobile accident that resulted in injuries, and 
such mandatory jail term is not cruel or unusual punish- 
ment nor violative of due process or equal protection. State 
v. Fearick. Supreme Ct. 57 
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MOTOR VEHICLES, Cont’d 

In the absence of other distinguishing factors, an owner 
of a stolen vehicle is not liable for the consequences 
of the negligent acts of a thief merely because he parked 
his car with the keys therein, and the parking lot op- 
erator is also absolved from liability. Zinck v. Whelan 
is respectfully disagreed with. Hill v. Yaskin. App. 
Div. 272 

Where, as here, an automobile policy affords coverage 
for ‘‘theft or larceny’? without defining these terms or 
clearly limiting them to the wrongful taking of possession 
without transfer of title or similar limiting language, then 
coverage must be afforded for other forms of wrongful 
deprivation of an insured vehicle achieved by a precon- 
ceived fraudulent device whether or not there is a trans- 
fer of the certificate of ownership to the wrongdoer. Ru- 
dolph v. The Home Indemnity Co. Law Div. 297 

N.J.S.A. 39:10-8 ensures that buyers of motor vehicles 
out of.a dealer’s inventory in the ordinary courst of busi- 
ness are entitled to the protection afforded by *9-307(1) 
of the UCC as against security interests held by third 
parties such as defendant bank here, even if such in- 
‘terests were otherwise perfected; the bank is ordered to 
surrender the certificates of origin. Cunningham v. Came- 
lot Motors, Inc. Chan. Div. 384 


An inference that a vehicle is uninsured, drawn from 
the fact that the driver has failed to produce an insur- 
ance certificate, is a reasonable one and is easily re- 
butted; the duty imposed upon defendant of going forward 
with some evidence that he was insured did not alter 
the basic rule that the ultimate burden of persuasion 
rested on the State. State v. Grebe. App. Div. 502 

The evidence here was sufficient to support a jury 
finding that, as plaintiff “was edging out’’ into the 28-foot- 
wide road, defendant’s station wagon could have reason- 
ably been expected to come into proximity to the space 
her car would be required to occupy in the course of 
iis being maneuvered into the roadway; it was, ac- 
cordingly, appropriate for the trial court to inform the 
jury of the pertinent provision of N.J.S.A. 39:4-66.1. Hev- 
erly v. Kutniewski. App. Div. 510 

The homeowners’ policy here does not exclude all ve- 
hicles, only those that may legally be operated on the 
public highways; the insured’s minicycle, which was ac- 
quired for and used by his son as recreational and play 
ecuinment, is covered as an item of “unscheduled per- 
sonal property usual or incidental to the occupancy of 
the premises as a dwelling.” Safeguard Ins. Co. v. Her- 
old. Somerset Co. Dist. Ct. 550 

Delay will not generally affect the validity of an ad- 
ministrative determination, particularly where, as here, 
no prejudice is shown, and the Director of the Division 
of Motor Vehicles’ 12-month delay in rendering his de- 
cision to suspend defendant’s driving license for six 
months, while not condored, did not violate defendant’s 
rights; In re Arndi distinguished. In re Garber. App. 
Div. 696 

Here, where the jury had before it only that defend- 
ant was driving a motor vehicle with faulty brakes on 
a dry street, that he ran into the rear of plaintiff’s 
vehicle probably by reason of the defective condition of 
the brakes, and that he offered not a shred of excuse for 
driving the car in such a vitally defective condition, the 
verdict of no cause for action, in reason and justice, 


may not stand. Naumenko v. Burrell. App. Div. 1088 
MUNICIPAL LAND USE LAW 
The New Municipal Land Use Law. By Stephen 


Sussna. 81 

It is strongly suggested that the Legislature reconsider 
and clarify the language of Sections 2 and 52 of the Mu- 
nicipal Land Use Law. The Taxpayers Ass’n of Wey- 
mouth Twp., Inc. v. Weymouth Twp. Supreme Ct. 905 

If an application for a developmental use was filed 
prior to the effective date of the Act, and if the requested 
use was valid under preexisting law, the application may 
be granied and implemented, notwithstanding apparent 
conflicts with the Municipal Land Use Law. The Tax- 
pavers Ass’n of Weymouth Twp., Inc. v. Weymouth Twp. 
Supreme Ct. 905 


MUNICIPALITIES 
A municipality, or two municipalities jointly, exercis- 
ing, solely for the benefit of their respective inhabitants, 
the discretionary power to provide a municipal service 
for the collection and disposal of garbage within the 
municipality, is not operating a public utility pursuant 
to a franchise granted, and voter approval pursuant to 
N.J.S.A. 40:48-18 is not necessary here. Hughes v. Twp. 
of Ewing. App. Div. 18 
The township clearly lacks authority to bind itself to 
an agreement providing for its assumption of the cost of 
construction of the grade crossing and installation of 
protective services here, the apportionment of expenses 
for the project being specifically prescribed by N.J.S.A. 
48:12-49.1, and the proposed agreement between the town- 
ship and the railroad would be ultra vires and void. 
In re petition by Twp. of Wayne. App. Div. 23 
Even assuming that it would have been appropriate 
for the municipalities to have asserted their roll-back 
tax claims in the condemnation proceedings, their failure 
to do so cannot be said to have prejudiced the Authority 
here and there is no basis for an estoppel against them. 
N.J. Turnpike Auth. v. Twp. of Washington. App. 
Div. 33 
Defendant borough is permanently restrained from in- 
terfering with or prohibiting plaintiff from tape-recording 
its public meetings and is ordered to return the tape 
cassette taken from her. Sudol v. Borough of North 


Arlington. Chan. Div. 40 
The controlling factor in determining whether duress 
has occurred is the state of mind of the person subjected 
to coercive measures; the test is essentially subjective, 
_ and the court here should not have decided the issue of 


duress on a motion for summary judgment but should 
have held a plenary hearing to determine the state of 
mind of the members of the planning board at the time 
they voted on the resolution. Allen v. Planning Bd. of 
Evesham Twp. App. Div. 102 

N.J.S.A. 40:69A-185 does not specify a time limitation 
for the gathering of signatures for an initiative petition, 
although such petitions must be reasonably current and 
not stale; nevertheless here, where the drive to gather 
sufficient signatures took 18 months, the initiative peti- 
tions are not struck down as stale or outdated. D’Ascen- 
sio v. Benjamin. Chan. Div. 183 

Since the Legislature, by the adoption of the Faulkner 
Act, intended to encourage voter participation in mu- 
nicipal affairs to the fullest extent possible, then the 
search to determine the existence of a sufficient number 
of valid signatures to an initiative petition must be 
conducted thoroughly and to the fullest extent possible, 
and a municipality is bound to provide adequate fund- 
ing in its budget to enable the initiative and referendum 
processes of the Faulkner Act to be effectively exer- 
cised. D’Ascensio v. Benjamin. Chan. Div. 183 

The City of Newark residency requirements, from 
which are excluded by statute all police and firemen (ap- 
proximately 25% of the City’s employees), are constitu- 
tionally invalid and unenforceable. Trainor v. City of 
Newark. Chan. Div. 214 

Municipalities may not empower their planning boards 
by legislation to impose land-use regulations upon the oc- 
casion of a change in occupancy of particular property 
even though there be no accompanying change of use 
and no subdivision approval is sought. Dresner v. Car- 
rara. Supreme Ct. 217 

The holding of Neptune City v. Avon is extended to 
include the view that, where there is a municipal beach 
and facilities provided in conjunction therewith that 
have beth been dedicated to the general public’s use, 
then such beach, ocean and facilities must be open to all 
on equal terms. Stanley C. Van Ness, Pub. Advocate v. 
Borough of Deal. Chan. Div. 253 

A municipal beach club—that is, a beach club operated 
by a municipality that lies adjacent to the trust lands— 
may not limit membership to residents only, even if 
access is provided to the public for use of the trust 
lands; such a limitation on membership is both ultra vires 
and violative of equal protection under the New Jersey 
Constitution. Stanley C. Van Ness, Pub. Advocate v. 
Borough of Deal. Chan. Div. 253 

While each and every provision of the prior rent-stabili- 
zation ordinance was not set forth at length or re-enacted 
by express provision in the amendatory ordinance, such 
was not necessary to revive and give effect to the prior 
ordinance; the intent of the municipality’s governing 
body in enacting the amendatory ordinance clearly was 
to re-establish rent leveling by reviving the prior or- 
dinance. Albigese v. Jersey City. App. Div. 271 

The rent leveling board here had power to hear and 
determine complaints filed against plaintiff by its ten- 
ants charging violations of the prior rent-stabilization or- 
dinance; it was a de facto board existing by color of 
municipal authority even though the ordinance that cre- 
ated it had expired and the ordinance and resolution 
that attempted to extend its existence had been declared 
invalid. Albigese v. Jersey City. App. Div. 271 

Municipalities in counties in which there is no humane- 
society pound may contract with commercial pounds for 
the performance of dog-warden and poundkeeping ser- 
vices; municipalities in counties in which there is a 
humane society may so contract, pursuant to public bid- 
ding, only after they have negotiated in good faith but 
unsuccessfully with a humane society operating within 
the county. Society for Animal Rights, Inc. v. Twp. of 
Mahweh. Law Div. 327 
_ The office of poundkeeper in every type of municipality 
is neithes mandatory nor elective, but rather is com- 
pletciy ciscretionary, requiring affirmative municipal 
action for its creation and implementation. Society for 
Animal Rights, Inc. v. Twp. of Mahwah. Law Div. 327 

The validity of the township’s ordinance here that re- 
quires that self-service leurceries have an attendant or 
close between midright ard 7 a.m. is not vitiated be- 
cause it incidentally pleces a sreater economic burden 
on those subject to it; the regulaticn is a reasonable and 
constitutional exercise of the general poli¢e power of 
the municipality. Twp. of Little Falls v. Husni. App. 
Div. 379 

A court may not, as the trial court did here (by au- 
thorizing seizure of moneys belonging to the municipality 
and ordering its application to paymert of the cost of 
the revaluation and tax-map contracts) ignore the lesis- 
latively declared public policy that an appropriation by 
the municipality's governing body precede any disburse- 
ment of municipal funds; the trial court has full power 
through contempt proceedings to compel the required 
appropriation to be made. Essex County Bd. of Taxa- 
tion v. City of Newark. App. Div. 415 

It was incumbent upon the defendants here to decrease 
the respective salaries of the mayor and commissioners 
to the authorized level pursuant to the 1970 federal cen- 
sus Atlantic City v. Bd. of Commissioners of Atlantic 
City. Law Div. 455 

The authority of a mayor of a mayor-council Plan F 
municipality does not extend ts establishing or pursuing 
policy, contrary to that established by the governing 
body of the municipality by ordinance, here, fixing the 
terms and conditions of employment of a group of munici- 
pal employees. Miller v. Twp. of Wayne. App. Div. 466 

The “may” in N.J.S.A. 20:3-25 is plainly permissive 
and indicates a legislative choice to allow the court dis- 
cretion to determine whether there is good cause not to 
require the filing of a declaration of taking and the 
making of the deposit; here, the borough is ordered to 
deposit with the court the amount of the commissioners’ 
award but will not be required to file a declaration of 
taking. Borough of Tenafly v. Centex Homes Corp. Law 
DWV. | ...5.. a: - 514 






While no enabling act specifically authorizes a mu- 
nicipality to adopt an ordinance regulating parking lots 
such as the one operated in conjunction with a ‘“‘truck 
stop” here, the ordinance is amply supported by the 
municipal police power expressly delegated to the town 
in N.J.S.A. 40:48-2; distinguishing between parking lots 
that serve fewer than 30 vehicles and those with greater 
capacities is reasonable and substantially related to 
the ends of the ordinance. Hudson Circle Servicenter, 
Inc. v. Town of Kearny. Supreme Ct. 

The municipal welfare department here has complied 
with N.J.S.A. 44:8-107 et seq. in granting plaintiff an 
assistance award that follows the schedule set forth in 
the State’s General Assistance Budget Manual, and plain- 
tiff’s application to compel an increase is denied. Pur- 
nell v. City of Bridgeton. Juv. & Dom. Rel. Ct. 550 

A consent judgment may only be vacated in accordance 
with R. 4:50-1; here, since the attorney for defendant 
municipality never received valid authority to consent to 
the judgment (since a municipality may under ordinary 
circumstances only act at a public meeting by resolu- 
tion or ordinance), it would be an abuse of discretion to 
compel defendant to comply with the judgment. Stone- 
hurst at Freehold, Section One, Inc. v. Twp. of Free- 
hold. Law Div. 551 

N.J.S.A. 40A:14-118 vests discretion in the governing 
body of a municipality, by ordinance, either to exercise 
the rule-making power over its police department itself 
or to sub-delegate this power to a subordinate person or 
body having expertise in the matter; the ordinance here 
has adequate standards to control the Public Safety Di- 
rector’s discretion and the rules and regulations of the 
Police Division were lawfuly adopted. Jansco v. Waldron. 
Supreme Ct. 560 

To the extent applicable, the Jansco v. Waldron hold- 
ing is incorporated into this opinion; the authority of 
the governing body of a municipality, by ordinance, to 
subdelegate to the Director of Public Safety the power 
to promulgate administrative rules not inconsistent with 
any of the orders or rules established in the ordinance, 
and to subdelegate to the Chief of Police the power to 
promulgate orders to the police force not inconsistent 
with orders or rules established in the ordinance, or by the 
Director, is sustained. Rusignuolo v. Orechio. Supreme 
Ct. 560 


~ 
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The broad delegation of police power in N.J.S.A. 40:48-2- 


gives municipalities a general power to adopt financial 
disclosure ordinances, and the right of privacy may be 
limited by the right of the public to acquire knowledge of 
all facts relevant to the performance or potential per- 
formance of its public officials. Lehrhaupt v. Flynn. App. 
Div. 627 

Members of a municipality’s board of adjustment and 
planning board and the board of adjustment’s attorney 
may properly be included in the class of officials re- 
quired to make financial disclosures. Lehrhaupt et al 
v. Flynn. App. Div. ... 627 

The Legislature, in creating the Hackensack Meadow- 
lands Development Commission, intended that the regu- 
lation of solid waste disposal within the Hackensack 
Meadowlands District be totally vested in the Commis- 
sion; where, as here, the HMDC has taken the position 
that it does not object to the dumping of Jersey City 
wastes, a municipality within the District cannot pro- 
hibit it. Town of Kearny v. Jersey City Incinerator Au- 
thority. Chancery Div. 639 

From Dreams to Reality. Or, Putting Chapter 291 to 
Work. By Stephen Sussna. 777 

The iegislative policy is that municipalities collect the 
real property taxes raised for school purposes and trans- 
mit them in accordance with the statutory directives; 
the municipality is, in essence, merely the collection 
agent for the county and the school district of these furds, 
as to which its relationship is basically custodial. Bd. of 
Education of the Borough of Fair Lawn v. Mayor and 
Council of the Borough of Fair Lawn. Law Div. 915 
statute giving camp-meeting associations the au- 
thority to establish a municipal court is unconstitutional 
as a violation of the First Amendment; the Ocean Grove 
Municipal Court, not being jiawfully established, was with- 
out jurisdiction over the motor vehicle charges here. State 
v. Celmer. Monmouth Co, Ct. 929 

The appointment of a municipal public advocate is 


The 


within the power of a municipal corporation, not pre- P 


empted by the state, not a matter requiring uniform 
state legislation, and is, therefore, lawful. Twp. of Ber- 
keley Heights v. Bd. of Adjustment of Berkeley Heights. 
Law Div. 986 

N.J.S.A. 40:62-85.2, which recognizes the policy that, 
when a municipality supplies water to residents of neigh- 
boring communities, it should be subject to all the obli- 
gations of a privately owned public utility, is applicable 
to all proceedings instituted after its effective date. City 
of North Wildwood v. Bd. of Comm’rs of the City of Wild- 
woced. Supreme Ct. 998 

A municipality may assign its rights under a bond 
where the assignment is for the purpose of obtaining the 
performance guaranteed by the bond, and upon a show- 
ing that the improvements have been made. Clearwater 
Associates, Inc. v. F. H. Bridge & Son. App. Div. 1047 


An ordinance that would create another elected body— 
a police review board—having powers to some degree co- 
extensive with the powers of the municipal council, may 
not lawfully be enacted by initiative in a municipality 
governed under the Faulkner Act. Newark v. Benjamin. 
Chan. Div. 1096 

A municipality may not create the power of subpoena. 
Newark v. Benjamin. Chan. Div. 1096 

Where the municipality’s purchase option is justifiably 
disapproved by the Board of Public Utility Commission- 
ers in connection with the approval of the franchise con- 
sent (to water and sewerage companies), the option is 
ineffective and invalid. Twp. of Marlboro v. Village 
Water Co. Supreme Ct. ...................... 1154 
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NEGLIGENCE 
An abutting landowner or occupier owes a duty of rea- 
sonable care to pedestrians lawfully traversing the pub- 
lic way to avoid the creation of, or to eliminate, amelio- 
rate or correct a dangerous or hazardous condition due 
te use of the public sidewalk for a special purpose related 
to his business activity on the property. Davis v. Pec- 
orino. Supreme Ct. Ay “4 all 
Willful, wanton and reckless conduct differs in kind 
from ordinary negligence; a cause of action founded on it 
should not be considered an action to recover damages 
for negligence, and punitive damages may attach. Dra- 
ney v. Bachman. Law Div. 527 
If plaintiff’s conduct here is found to be willful, wan- 
ton and reckless, as well as a proximate cause of her 
injuries, such conduct will bar her claims arising out 
of an automobile accident. Draney v. Bachman. Law 
Div. 527 
Gross negligence, being only different in degree from 
ordinary negligence, should be considered as falling within 
the statutory language of N.J.S.A. 2A:15-1; the percentages 
dictated by the statute can well encompass the old de- 
grees of negligence, and the ‘“‘gross” concept should now 
be abandoned. Draney v. Bachman. Law Div. 527 
It is well settled that an abutting owner is not liable 
for the condition of a sidewalk caused by the action of 
the elements or by wear and tear incident to public use, 
but only for the negligent construction or repair of the 
sidewalk by himself or by a specified predecessor in 
title, or for direct use or obstruction of the sidewalk 
by the owner in such a manner as to render it unsafe 
for passersby. Yahnko v. Fane. Supreme Ct. 647 
Since the unrestrictable right of passage on the high- 
ways belongs to the public, a remedy for injury to a 
pedestrian caused by improper maintenance thereof should 
be subsumed under the heading of public liability, and 
it should be for the Legislature, not the courts, to de- 
clare or regulate such liability. Yahnko v. Fane. Su- 
preme Ct. 647 
Here, where the jury had before it only that defen- 
dant was driving a motor vehicle with faulty brakes on 
a dry street, that he ran into the rear of plaintiff’s vehicle 
probably by reason of the defective condition of the 
brakes, and that he offered not a shred of excuse for 
driving the car in such a vitally defective condition, the 
verdict of no cause for action, in reason and justice, 
may not stand. Naumenko v. Burrell. App. Div. 1088 
There was abundant proof here from which the jury 
could have concluded that the design and construction 
of the supermarket premises were defective, proximately 
resulting in plaintifi’s being struck by shopping carts 
and propelled through a plate glass window; the type 
of occurrence that took place here is assuredly not be- 
yond the realm of foreseeability. Meade v. Kings Super- 
market-Orange. Supreme Ct. .. 1136 


NO-FAULT 
Plaintiff, as the son of the named insured residing in 
his household, is a member of the first class of covered 
persons established in N.J.S.A. 39:6A-4, and is entitled 
to recover for bodily injuries sustained ‘‘as a result of 
an accident involving an automobile’ while he was op- 
erating a motorcycle; the policy here is amended to 
contain coverage no less broad than the statutory stand- 
ard. Harlan v. Fidelity and Casualty Co. Law Div. _ 550 
Plaintiff’s complaint here alleged a permanent injury 
and disability that, if true, would satisfy the prescription 
of N.J.S.A. 39:6A-8; defendants had a legitimate basis 
to accept such allegations at face value and had no ab- 
solute duty to plead the statutory exemptions, and, when 
plaintifi’s proofs failed to meet the statutory sine qua 
non, defendants had the right to invoke the protection 
of the statute. Seskine v. Cone. Law Div. 551 
Passenger who (before reaching his destination) was 
injured at a gas station after he exited from the in- 
sured automobile to watch the attendant add water to 
the radiator is entitled to recover under no-fault either 
as an occupant or as a pedestrian. Newcomb Hospital v. 
Fountain. Law Div. 726 
The physiotherapy here was either a part of rehabili- 
tation services under N.J.S.A. 39:6A-2e or it was one of 
the other ‘‘reasonable and necessary’ expenses result- 
ing from prescribed treatment; in either event, such ex- 
penses are to be considered as medical expenses, and 
the threshold amount under no-fault is reached in this 
case. Mazzoli v. Magee. Law Div. 774 
An act is not invalid because it does not work very well; 
the Automobile Reparations Reform Act, as a whole 
and on the record here, does not offend the Constitution. 
Rybeck v. Rybeck. Law Div. 774 
Decedent provided ‘‘essential services,’ and would have 
been entitled to reimbursement for such expenses under 
N.J.S.A. 39:6A-4(c) if he had survived; in keeping with 
the spirit of the entire Act, his survivor will be allowed 
the maximum amount permitted under section 4(c). 
Maros v. Transamerica Ins. Co. Law Div. 927 
The applicable provisions of the No-Fault Act require 
payment of al! reasonable medical expenses incurred 
as a result of personal injury sustained in an accident 
involving an automobile; absent specific statutory lan- 
guage to the contrary, there is no justification for mak- 
ing a distinction between benefits received by an injured 
person pursuant to some private medical insurance pur- 
chased by him, and benefits received pursuant to 10 
U.S.C. $1074 because of injuries received while on duty 
in the U.S. Army. Sanner v. Gov’t Employees Ins. Co. 
Law Div. 979 
A self-employed individual is not excluded from the 
No-Fault Act’s coverage; where, as here, profits of a 
business are generated exclusively through the labor of 
the assured without substantial assistance by others, and 
the capital investment is either insignificant or incidental 
to the services rendered by the assured, profits may be 
equated with “income” within the meaning of the No- 
Fault Act. Zyck v. Hartford Ins. Group. Law Div. .. 1028 
It seems clear that the Legislature intended that the 


beneficiary of no-fault coverage receive compensation 
for lost “‘gross income’”’ rather than lost ‘“‘net income.” 
Zyck v. Hartford Ins. Group. Law Div. 1028 


NOTICE 
‘“‘Substantial compliance’ is based on the notion that 
substantially all of the required information has been 
given to those to whom the notice should be given, and 
that it has been given in a form that should alert the 
recipient to the fact that a claim is being asserted against 
the sovereign. Lameiro v. West New York Bd. of Ed. 
Law Div. 39 
Where, as here, a plaintiff’s actions have been reason- 
able and his efforts diligent, excusable neglect or mis- 
take is “sufficient reason’? under N.J.S.A. 59:8-9 for fail- 
ure to file the notice of claim within the 90-day period. 
Zwirn v. Hudson County. Law Div. 41 
Although the information plaintiff supplied to the mu- 
nicipal clerk’s office ordinarily would satisfy the notice 
requirements of the Tort Claims Act, there was no sub- 
stantial compliance here because it was not in written 
form; a writing is essential under N.J.S.A. 59:8-8. Anske 
v. Borough of Palisades Park. App. Div. 440 
While lack of notice prior to the hearing will certainly 
not mandate reversal here, the more judicious practice 
would be for hospitals to notify all applicants who are 
denied staff privileges of the specific grounds, be they 
personal or policy reasons, for the denial. Guerrero v. 
Burlington County Memorial Hospital. Supreme Ct... 553 
There is no duty imposed by contract or otherwise on 
the primary carrier to discover the existence of an 
excess carrier, which is in a much better position to com- 
municate with the primary carrier, since it knows of 
the existence of the primary insurance, an obvious pre- 
requisite for excess coverage; nor is there a legal duty 
upon a broker to notify a primary carrier of the exist- 
ence of an excess carrier. Western World Ins. Co. v. 
Allstate Ins. Co. Law Div. 697 
The notice from the shipper was in writing and, on 
the facts here, the carrier could draw no inference other 
than that a claim for damages was contemplated. Rollei 
of America, Inc. v. T.I.M.E.-DC, Inc. 721 


OPTOMETRISTS 

Judicial review of the decision of the N.J. State Board 
of Optometrists not to issue complaints should be sought 
in the Appellate Division. N.J. Optometric Ass’n v. Hill- 
man-Kohan Eyeglasses, Inc. Chan. Div. 1117 

The complaint here is not seeking the protection of 
the public; the real motivation for this action is selfish 
commercial interest, and all counts that seek injunctive 
relief based on alleged violations of the optometry or 
optician statutes will be dismissed. N.J. Optometric Ass’n 
v. Hillman-Kohan Eyeglasses, Inc. Chan. Div. 1117 

If individual optometrists have no right to sue for en- 
forcement or violations of the optometry statute, a for- 
tiori an unincorporated organization consisting of the same 
optometrists has no standing to assert otherwise unas- 
sertable rights, and all counts based on violations of the 
optometry or optician statutes, insofar as they seek 
money damages, are dismissed. N.J. Optometric Ass’n 
v. Hillman-Kohan Eyeglasses, Inc. Chan. Div. 1117 


ORDINANCES 


Times of high-crime incidence should render reason- 
able an ordinance that forbids an unattended place where 
a lone customer of either sex would be an easy prey 
for the night predator. Bacon v. The American Ins. 
Co. App. Div. 379 

The ordinance here, which requires an auctioneer to 
refund the purchase price when demand is made within 
72 hours after purchase, is a reasonable restriction on 
the business of auction sales, is in all respects a lawful 
exercise of municipal power and is not in conflict with 
the Uniform Commercial Code. B. Jeselsohn, Inc. v. 
Atlantic City. Supreme Ct. 479 

A penal ordinance that prohibits vehicles from using 
one access to a specific, named property, selectively en- 
forcing the conditions of a variance granted as to that 


property, is special legislation and therefore invalid. 
Allendale Nursing Home, Inc. v. Borough of Allendale. 
Law Div. 721 
PARKING 


While the zoning ordinance here includes regulations 
imposing off-street parking requirements, they are ex- 
plicitly confined to premises upon which are located build- 
ings that have been erected or altered subsequent to the 
date of enactment; the building on this tract was con- 
structed long before the ordinance was passed and has 
never been altered and hence the regulation has no ap- 
plication to this land. Dresner v. Carrara. Supreme 
Ct. 217 

The off-street parking requirements of the ordinance 
here could not be applied also for the reason that the 
property had been used for a particular business purpose 
fer many years prior to the passage of the ordinance 
and, upon passage, the continued use of the property 
in this fashion—without off-street parking facilities—be- 
came legally protected us a non-conforming use. Dresner 
v. Carrara. Supreme Ct. 217 

In the absence of other distinguishing factors, an owner 
of a stolen vehicle is not liable for the consequences of 
the negligent acts of a thief mereiy because he parked his 
car with the keys therein, and the parking lot op- 
erator is also absolved from liability; Zinck v. Whelan 
is respectfully disagreed with. Hill v. Yaskin. App. 
Div. 272 

Property leased from a private owner by a parking 
authority is exempt from taxation if the property is used 
as a “parking project.” City of Jersey City v. Jersey City 
Parking Auth. App. Div. 368 


While no enabling act specifically authorizes a munici- 
pality to adopt an ordinance regulating parking lots such 
as the one operated in conjunction with a “truck stop” 
here, the ordinance is amply supported by the municipal 
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police power expressly delegated to the town in N.J.S.A. 
40:48-2; distinguishing between parking lots that serve 
fewer than 30 vehicles and those with greater capacities 
is reasonable and substantially related to the ends of 
the ordinance. Hudson Circle Servicenter, Inc. v. Town 


of Kearny. Supreme Ct. 529 
PARTNERSHIPS 


In a business venture such as the one here, the stock- 
holders occupy a position of joint venturers and part- 
ners, although the only common sense view is that the 
principals intended their relationship not to be one from 
which either could withdraw at will before completion 
of the project, but one rather to which each committed 
himself until the building was complet 68th Street 
Apts., Ine. v. Lauricella. Law Div. 850 


PENALTIES 

N.J.S.A. 19:34-1 is a general penalty that applies to 
violations of N.J.S.A. 19:34-45. State v. The Bank of 
New Jersey. Law Div. 598 


PENSIONS 

It would be unduly punitive, unfair and unjust for the 
board of trustees of PERS to recoup the benefits paid 
to appellant pensioner over a six-year period, particu- 
larly where there was an untoward lack of diligence on 
its part and nothing meaningful in the pensioner’s con- 
duct diluting the equities reflected in his favor. Indur+ 
sky v. Bd. of Trustees of PERS, N.J. Dept. of the Trea- 
sury. App. Div. 64 

Where, as here, the disability is the end result of a 
preexisting cardiovascular condition, work effort alone, 
whether unusual or excessive, cannot be considered a 
traumatic event, even though it may have aggravated 
or accelerated the preexisting disease; plaintiff fireman’s 
application for an accidental disability pension under 
N.J.S.A. 43:16A-7 was properly denied. Cattani v. Bd. 
of Trustees, Police and Firemen’s Retirement System. 
Supreme Ct. 289 


There is no reason to compel the Board of Trustees of 
the Teachers’ Pension and Annuity Fund to effectuate 
retroactively a retirement application made more than 
30 days after notice is given of the denial of disability 
benefits, and the Board may properly treat that late ap- 
plication as a new apolication to be processed according 
to its normal rules and regulations. Sobel v. Bd. of Trus- 
tees of the Teachers’ Pension and Annuity Fund. App. 
Div. 315 

A lump sum distribution to an employee from a quali- 
fied pension plan is not taxable under the Tax on Capital 
Gains and Other Unearned Income Act. Atty. Gen. For- 
mal Opinion No. 1—1976. 494 


The portion of a pension plan, whether contributory 
or noncontributory, acquired during marriage over which 
an employee has complete control, even though enjoy- 
ment may be postponed, should be an asset subject to 
equitable distribution; the postponement of enjoyment 
should be considered in determining the manner in and 
the time at which this portion of the plan is divided. 
Blitt v. Blitt. Chan. Div. 550 

Honorable service is not a condition precedent to a 
return of contributions to a pension fund under N.J.S.A. 
43:10-1 et seq. Andriola v. Hudson County Pension Fund. 
Law Div. 639 

Where, as here, the Legislature has provided for the 
return of contributions upon termination of employment, 
a public employee whose employment was terminated by 
virtue of his plea of guilty to charges of conspiracy and 
misconduct in office may subsequently make application 
for the return of moneys contributed by him to a pension 
fund. Andriola v. Hudson County Pension Fund. Law 
Div. 639 

A legislative pension system is not per se unconstitu- 
tional, and may be valid even if it does not provide a 
uniform pension for all legislators; it is sufficient that 
the method of calculation and payment of pensions be 
uniformly applicable to all legislators. Chamber of Com- 
merce of Eastern Union County v. Leone. Chan. Div. . 720 

The Legislative Pension Act should be viewed as pro- 
viding that each year a legislator receives additional com- 
pensation in the form oi a right to a pension to be com- 
puted and ultimately paid according to a statutory for- 
mula which is not subject to increase; so viewed, the 
Act is not unconstitutional under N.J. Const. Art. IV, 
sect. IV, paragraphs 7 and 8. Chamber of Commerce 
of Eastern Union County v. Leone. Chan. Div. 720 

The Paterson Redevelopment Agency is a public agency, 
not a subdivision of a municipality, under N.J.S.A. 43:15A- 
71, and is required to enroll all its regular employees 
in the Public Employees’ Retirement System. In re Pat- 
erson Redevelopment Agency. App. Div. 764 

The proofs here clearly show that petitioner’s disability 
directly resulted from the combined effect of a trau- 
matic event and a preexisting disease, and he is entitled 
to an accidental disability retirement allowance under 
N.J.S.A. 43:16A-7. In re Sigafoos. App. Div. 960 

A plea of guiity to a high misdemeanor does not in 
and of itself admit to moral turpitude or less than ‘‘hon- 
orable service,’ nor mandate the forfeiture of a pension; 
despite the confession of illegal activity, the circum- 
stances of that activity should be viewed to determine 
if they are of such a nature as to imply dishonorable 
service and invoke the extreme sanction. Gauli v. Bd. 
of Trustees of the Police and Firemen’s Retirement Sys- 
tem. App. Div. 961 

Pension award may be reopened in the discretion of 
the Board of Trustees where no statutory authority exists 
for prior service credit for a military leave of absence 
from an appointive position with an employer not par- 
ticipating in the retirement system. Atty. Gen. Formal 
Opinion No. 20—1976. a et 1006 
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PENSIONS, Cont’ “a 
The proofs introduced in this case fit precisely into the 
holding of Cattani v. Bd. of Trustees; the trauma incurred 
by claimant was the natural and proximate cause of 
his disability—it was the “‘direct’’ cause of his disability— 
and his claim should have been allowed. Still v. Bd. of 
Trustees of PERS. App. Div. 1027 
N.J.S.A. 40A:9-5 imposes no obligation to recognize 
prior federal service in the computation of the period of 
employment in municipal or county government; either 
does it preclude counties and municipalities from recog- 
nizing prior federal service in computation of the period 
of employment of transferred employees, and plaintiff is 
entitled to longevity payments under the labor agreement, 
his federal retirement pension notwithstanding. Koshliek 
v. Passaic County Bd. of Chosen Freeholders. Law 
Div. 1115 
Public pensions received from State retirement systems 
are not taxable under the New Jersey Gross Income Tax 
Act. Atty. Gen. Formal Opinion No. 26—1976. 1121 
The compensation of-a part-time municipal attorney or 
similar professional position is covered by the pension 
act to the extent of the retainer covering services directly 
attributable to the government office. Atty. Gen. Formal 
Opinion No. 27—1976. 1121 
The compensation of a part-time municipal attorney 
or similar professional position eligible for pension credit 
does not include those professional services paid for by 
filuctuatng fees for each item of work performed in addi- 
tion to the normal responsibility of the government 
office. Atty. Gen. Formal Opinion No. 27—1976. 1121 


PHARMACISTS 

The regulation requiring co-payment by Medicaid recipi- 
ents of 25 cents per prescription is reasonable and does 
not violate federal and state enabling acts and regula- 
tions. New Jersey Pharmaceutical Ass’n v. Klein and 
Davis v. Klein. App. Div. 541 

The asserted adverse effect on pharmacists of a regula- 
tion reducing the dispensing fee paid by Medicaid is not 
a relevant consideration of the regulation’s validity; acts 
anc regulations authorizing payment for drugs, medicines 
and prosthetic devices were not enacted for the benefit 
of the pharmacists. New Jersey Pharmaceutical Ass’n 


v. Klein, and Davis v. Klein. App. Div. 541 
IiYSICIANS 
N.J.S.A. 3A:6-36 creates an initial presumption of en- 


titlement to guardianship in the next of kin; there is 
no valid reason here to overrule the statutory intendment 
of preference to the next of kin, and the choice of the 
attending physician is transferred to the patient’s father 
as guardian. In re Karen Quinlan. Supreme Ct. 305 

Upon the concurrence of the guardian and family, 
should the responsible attending physicians conclude that 
there is no reasonable possibility of the incompetent’s 
ever emerging from her present comatose condition to 
a cognitive, sapient state and that the life-support ap- 
paratus should be discontinued, they shall consult with 
the hospital “Ethics Committee’; if that consuitative body 
agrees with the prognosis, the life-support system may be 
withdrawn without any civil or criminal liability therefor 
on the part of any participant; this ruling is not intended 
to be understood as implying that a proceeding for judi- 
cial declaratory relief is necessarily required for the im- 
plementation of comparable decisions in the field of medi- 
cal practice. In re Karen Quinlan. Supreme Ct. 305 


PLANNING BOARDS 
Whether a party has a sufficient interest to warrant 
the commencement of an action in lieu of prerogative 
writ to review the validity of administrative action re- 
quires an inquiry of the nature of the private interest 
of the party seeking review as compared with the public 
interest; the extent of the interest of the community at 
large is particularly important and may, if suffic siently 
great, negate the necessity of proof of unique financial 
detriment to the party seeking review. Allen v. Planning 
Ed. «f Evesham Twp. App. Div. 102 
A site-plan review application should not properly come 
to the planning board unless and until a required use 
variance has been approved by the governing body after 
faverable recommendation by the board of adjustment. 
Sander v. Warren Twp. Planning Bd. App. Div. 607 
Members of a municipality's board of adjustment and 
planning board ard the board of adjustment’s attorney 
may properly be included in the class of officials required 
to make financial disclosures. Lehrhaupt et al v. Flynn. 
App. Div. 627 
Since the burden rests with the applicant to estab- 
lish the criteria for the grant of a variance, it must dem- 
onstrate that the affirmative evidence in the record dic- 
tates the conclusion that the denial was abritrary; the 
record before the beard of adjustment here amply sup- 
ports the denial because of the applicant’s failure to 
establish the statutory prerequisite of ‘‘special reasons.”’ 
Kenwood Associates v. Englewood Bd. of Adjustment. 
App. Div. 663 
There is nothing improper in a planning board’s (or 
one of its members’) presenting views at a variance 
hearing before a board of adjustment. Kenwood Associ- 
ates v. Englewood Bd. of Adjustment. App. Div. 663 
It is evident that plaintiff's excused or excusable non- 
attendance at meetings of the planning board of which he 
was a member does not constitute an “actionable” 
negiect of duty, and his removal, after his return and 
at a time when he was prepared to resume his duties, 
was unjustified. Golaine v. Cardinale. Law Div. 799 
Street facilities are a planning problem and, therefore, 
the zoning board here had no jurisdiction to grant a vari- 
ance from the requirements of the subdivision ordinances; 
this case is illustrative of one of the problems that led 
to the recent passage of the Municipal Land Use Law, 
under which applicants for subdivision approval are no 
longer required to seek variances from more than one 





municipal agency. Holjes v. The ican’ Bd. of “om 
Twp. of Alexandria. Law Div. 


POLICE OFFICERS 


N.J.S.A. 40A:14-118 vests discretion in the governing 
body of a municipality, by ordinance, either to exercise 
the rule-making power over its police department itself 
or to sub-delegate this power to a subordinate person 
or body having expertise in the matter; the ordinance 
here has adequate standards to control the Public Safety 
Director’s discretion and the rules and regulations of the 
Police Division were lawfully adopted. Jansco v. Waldron. 
Supreme Ct. 560 

A finding of misconduct against a police officer need 
not be predicated upon the violation of any particular 
regulation or rule; the conduct attributed to plaintiff here, 
indicating an attitude of mind and approach to the obli- 
gations of his office fundamentally at variance with his 
sworn duty, would be a violation of the required standard 
of behavior inherent in the office. Jansco v. Waldron. 
Supreme Ct. 560 

To the extent applicable, the Jansco v. Waldron hold- 
ing is incorporated into this opinion; the authority of 
the governing body of a municipality, by ordinance, to 
subdelegate to the Director of Public Safety the power 
to promulgate administrative rules not inconsistent with 
any of the orders or rules established in the ordinance, 
and to subdelegate to the Chief of Police the power to 
promulgate orders to the police force not inconsistent 
with orders or rules established in the ordinance, or by 
the Director, is sustained. Rusignuolo v. Orechio. Su- 
preme Ct. 560 

The questions put to defendant here were upon matters 
directly related to the conduct of his office, and his re- 
moval from the Carlstadt police force for refusing to 
answer them is affirmed. Hyland v. Ramone. App. 
Div. 675 

The conclusion of the trial judge that this was a search 
for incriminating evidence to be used against defendant 
(which was therefore properly suppressed), and not a 
private search for the purposes of defendant’s employer, 
is amply supported by the evidence; there is thus no 
need here to pass upon the right, in the abstract, of a 
police officer to search the locked office and desk of 
a subordinate employee for business purposes. State v 
Ferrari. App. Div. 734 

The proper construction of N.J.S.A. 40A:14-149.2 would 
seem to be that ‘all pay withheld during the period of 
suspension” should be reimbursed to the officer, unless 
there are formal disciplinary or administrative proceed- 
ings in which it is found necessary or proper to deduct 
all or a portion of the outside earnings. Fletcher v. City 
of Newark. Law Div. 916 

N.J.S.A. 11:26C-4 does not require the municipality to 
grant paid leave to more than one member of its police 
force to attend the PBA convention; that, however, is 
net to say that the municipality, through collective bar- 
gaining, may not authorize additional officers to attend. 
Borough of Glassboro v. Patrolmen’s Benevolent Ass’n, 
Local 178. Chan. Div. 917 

It was neither arbitrary, capricious, nor unreasonable 
(the appropriate standard of review here) for the Borough 
(which is not subject to Civil Service) to conclude that 
the police officer it promoted to sergeant was the most 
meritorious individual. Gaskill v. Mayor and Comm/’ners 
of the Boro of Avalon. Law Div. 951 


POLYGRAPHS 
Defendant’s expert should be permitted to testify as 
to his conclusions and evaluations of the polygraph data 
produced under the stipulation here. State v. Basker- 
ville. “pp. Div. 502 
Defendant stipulated that the results of the polygraph 


test covid be used against him in a court of law, and 
they are admissible notwithstanding his refusal to testify. 
State v. Baskerville. App. Div. 502 

There is no reason why a stipulation such as the one 


here, freely and voluntarily made with full knowledge 
of defendant’s right to refuse, should not be enforced 
with regard ts ) th e admiss!! ity of polygraph tests taken 
by witnesses as weil as a defendant. State v. Taylor. 
App. Div. 442 

The polygraph evidence here shou'd have been excluded: 
equating a recognition that ‘‘what I say can be used 
against me in a court of law” with a clear, unequivocal 
and complete agreement that the results of a polygraph 
test may be introduced in evidence is too great a reach 








for these developmental days of polygraph evidence. State 
v. Smith. App. Div. 848 


PREEMPTION 
A finding of nonliability is also dictated because of 
federal preemption; application of N.J.S.A. 23:5-28, and 
the assertion of damages by the State either as parens 
patriae or public trustee, are not permissible under the 
circumstances because of infringement upon and conflict 
with a subject matter over which Congress has vested 
exclusive jurisdiction in the Atomic Energy Commission. 
N.J. Dept. of Environmental Protection v. Jersey Central 
Power & Light Co. Supreme Ct. 97 
The Mine Safety Act has not foreclosed a municipality 
from regulating quarries so long as its regulation does not 
conflict with the State policy. Dock Watch Hollow Quarry 
Pit, Inc. v. Twp. of Warren. App. Div. 762 
An ordinance regulating how and when a quarry can 
conduct blasting is invalid because of the preemption of 
the subject matter of explosives by the State. Dock 
Watch Hollow Quarry Pit, Inc. v. Twp. of Warren. App. 
Div. 762 
Congress has not preempted the field of security regu- 
lations, and state law that can be harmonized with the 
Securities Act of 1933 may be enforced; however, where 
state law cannot be harmonized with, or would conflict 
with the Securities Act, state law must yield to federal 
law. The Charter Oak Bank & Trust Co. v. Registrar & 
Transfer Co., Inc. Law Div. 807 





The amendments to the Mine Safety Act relating to 
abandoned mines do not expressly or impliedly reflect 
an intent to preempt the legislative field so as to divest 
the municipality from exercising its police power to pro- 
tect the general public and surrounding properties. South 
Brunswick Twp. v. Covino. App. Div. 826 

HUD’S declaration stating that it had expressly pre- 
empted the sphere of rent control as to the subject hous- 
ing project, and declaring the municipal rent-control 
ordinance inoperative as to that property, carries with it 
the full weight of constitutional authority, and succeeds 
in doing that which it purports to do; therefore, an in- 
crease up to the rental minimum established by HUD 
is a lawful rent in accordance with N.J.S.A. 2A:18-61.1(f). 
Edgemere at Somerset v. Johnson. County Dist. Ct. .. 898 


Rents controlled and fixed by the New Jersey Housing 
Finance Agency in middle-income housing made avail- 
able under the New Jersey Housing Finance Agency Law 
are not subject to municipal rent-control ordinances. 
Overlook Terrace Management Corp. v. Rent Control Bd. 
of West New York. Supreme Ct. 1081 


PREGNANCY 


Provisions of Unemployment Compensation Law that 
deny unemployment benefits for eight weeks surrounding 
termination of pregnancy but allow disability benefits for 
the same period are constitutional. Atty. Gen. Formal 
Opinion No. 4—1976. 680 

Federal Unemployment Program, which denies unem- 
ployment benefits during eight weeks surrounding preg- 
nancy without corresponding eligibility for disability bene- 
fits, is unconstitutional. Atty. Gen. Formal Opinion No. 4— 
1976. 680 


PREJUDGMENT INTEREST 


Interest does not run on liquidated claims as a matter 
of course but in accordance with principles of equity; 
under all the circumstances here, the equities preclude 
allowance of interest on defendant’s counterclaim. Bak- 
A-Lum Corp. of America v. Alcoa Building Products, 
Inc. Supreme Ct. 121 

Prejudgment interest was not intended by R. 4:42-11(b) 
to have application to awards of punitive damages. Bel- 
inski v. Goodman. App. Div. 455 

Under all the circumstances here, including the ex- 
cessiveness of plaintiff's original claim, the debatability 
of the points raised by defendant, and the unliquidated 
nature of the claim allowed, no interest should have 
been awarded. Manning Engineering, Inc. v. Hudson 
County Park Comm’n. Supreme Ct. 865 


The language of N.J.S.A. 39:6A-5(b) and (c) is man- 
datory, and the insurer can avoid the payment of inter- 
est only where it has reasonable proof to establish that 
it is not responsible for the payment; the allowance of 
interest is not dependent upon the presence or absence 
of good faith on the part of the insurer. Ortiz v. Safeco 
Ins. Co. App. Div. 1087 


PREVAILING WAGE ACT 

The purpose of N.J.S.A. 34:11-56.25 et seq. is to insure 
that the prevailing wage rate existing at the time of the 
signing of a public contract constitutes the minimum 
wage paid to workers under that contract; the prevailing 
wage rate is “‘current’”’ at the time of the execution of 
the contract and remains ‘“‘current’’ as to that contract. 
Cipparulo v. David Friedland Painting Co., Inc. App. 
Div. 414 
PRISONS 

Credit on account of-orderly deportment should be 
fully accrued to the benefit of an inmate in a State cor- 
rectional institution as of the date of the commence- 
ment of incarceration. Atty. Gen. Formal Opinion No. 
16—1976. 942 

One is sentenced to the State Prison and not to a par- 
ticular component thereof; inmates are transferred be- 
tween institutions by administrative action, and there is 
no denial of due process when such transfer is accom- 
plished without a prior hearing. Rocca v. Groomes. App. 
Div. 1024 
PRIVATE DETECTIVES 

A constable who engages in the business of a security 
guard for hire on his own account and not in the em- 
ployment of a private detective business is subject to 
the licensure provisions of the Private Detective Act. 
Atty. Gen. Formal Opinion No. 6—1976. 742 
PROSECUTORS 

The ig po comments here and his statement as 
to the law of the case, which is the trial judge’s function, 
are disapproved of as uncalled for and in derogation of the 
conduct of a public prosecutor in the trial of a criminal 
case, but it cannot be said that these comments pos- 
sessed a clear capacity to prejudice defendant and taint 
the verdict; in any event, the proof of guilt was so over- 
whelming that the error, if any, was harmless beyond a 
reasonable doubt. State v. Abernathy. App. Div. 22 

Had it been disclosed here that the prosecutor had 
recommended, and the State’s witness received, favor- 
able treatment in the form of a conditional dismissal of 


’ 


a 


s 


a criminal charge against her, and that at the time she “ 


testified she was still in the process of achieving a com- 
plete dismissal of such charge, defendant could have at- 
tacked her credibility by suggesting a possible motive 
for her testimony; due process requires that the State 
disclose information it possesses material to the defense, 
even where it concerns only the credibility of a State’s 
witness. State v. Spano. Supreme Ct. 238 

In light of the fact that defendant has a Constitutional 
right to confront the witnesses against him and to be 
present in court at every stage of the trial, prosecutor’s 
comment that defendant was the only person permitted 
to hear the testimony of all witnesses because of seques- 
tration order, might better have been left unsaid. State 
v. Eason. App. Div. eee . 238 
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PROSECUTORS, Cont’d 
If the court permits the prosecutor to comment on the 
non-production of certain witnesses, defendants should 
be afforded ample opportunity to explain any efforts to 
produce these witnesses and reasons for their non-pro- 
duction. State v. Hare. App. Div. 414 
Prosecutors should strive to attain convictions by con- 
duct that avoids the very errors that necessitate reversal; 
the prosecutorial excess here was simply inexcusable. 
State v. Sims. App. Div. 526 
Once a ‘‘no’’ bill was voted, the assistant prosecutor 
should have refused to answer the inquiry of any of the 
grand jurors; his actions here impinged upon the inde- 
pendence of the grand jury and improperly influenced its 
determination, and the indictment is quashed. State v. 
Hart. App. Div. 539 
Such tactics as the prosecutor’ s misuse here of prior 
conviction evidence are reprehensible in the extreme; 
the courts should not tolerate repeated infractions of 
basic ethical principles by those who should know better; 
the contempt process is always available, and prosecu- 
tors continuing to indulge themselves by venturing be- 
yond acceptable bounds of prosecutorial activity should 
not be accorded the privilege of abana the state. 
State v. Thomas. App. Div. .. 569 
The prosecutor’s office impermissibly ‘interfered here 
with defendant’s access to legal advice and consultation 
and defendant is entitled to the benefit of any reasonable 
doubt as to whether, had that interference not taken 
place, he would have given the State the incriminating 
statements. State v. Stein. Supreme Ct. 602 
A prosecutor is vested with broad discretion to ad- 
ministratively dispose of a criminal complaint both prior 
to and following a probable cause hearing. Atty. Gen. 
Formal Opinion No. 11—1976. . 839 


PROSECUTORS’ DETECTIVES 

The county-county detective relationship is that of em- 
ployer-employee for certain administrative and remu- 
nerative purposes and a detective is a county employee 
who carries out his functions as such for the prosecutor; 
this status satisfies the definition in the policy of the 
county’s carrier, which is under a duty to defend the 
suit here since the allegations in the complaint include 
negligence, which clearly falls within the coverage. Dunne 
v. Fireman’s Fund American Ins. Co. Supreme Ct. .. 248 


PUBLIC ADVOCATE 


N.J.S.A. 52:27E-31 reposes in the Public Advocate the 
sole discretion to represent or refrain from representing 
the public interest in any proceeding. Edmond v. Dept. 
of the Public Advocate. App. Div. 17 

The Public Advocate is empowered to participate in 
proceedings before Commissioners of Health and Insur- 
ance for the setting of hospital reimbursement rates pur- 
suant to N.J.S.A. 26:H-18, and may assess hospitals for 
costs of its er Atty. Gen. Formal Opinion No. 
3—1976. 567 

The appointment of a municipal public advocate is 
within the power of a municipal corporation, not pre- 
empted by the state, not a matter requiring uniform state 
legislation, and is, therefore, lawful. Twp. of Berkeley 
Heights v. Bd. of Adjustment of Berkeley Heights. Law 
Div. 986 


PUBLIC CONSTRUCTION CONTRACTS 

There is no legal justification for the State Director 
of the Division of Building and Construction to reject 
the bid of the lowest responsible bidder on a public con- 
struction project solely on the basis that his employment 
practices do not include hiring union labor. Atty. Gen. 
Formal Opinion No. 24—1975. 146 

The payment of contingent fees in public contracts is 
not illegal per se; what is prohibited, and should be de- 
termined after a full trial here, is whether defendant 
brokers were employed to procure the lease because they 
had, or were thought to have, some special access to pub- 
lic officials in control of the transaction. State of New 
Jersey v. Arnold Constable Corp. App. Div. 350 


PUBLIC EMPLOYEES 
Left for another case and another day is the resolu- 
tion of whether a public employee can under no circum- 
stances purge himself of the effect of a prior refusal 
to testify; here, defendant had three separate and dis- 
tinct opportunities to testify and each time refused to 
do so; even if he did subsequently offer to testify, his 
belated proffer and course of conduct thwarts a manifest 
purpose of the Removal Act and does not constitute com- 
pliance therewith. Hyland v. Smollok. App. Div. 99 
* The City of Newark residency requirements, from 
which are excluded by statute all police and firemen (ap- 
proximately 25% of the City’s employees), are consti- 
tutionally invalid and unenforceable. Trainor v. City of 
Newark. Chan. Div. 214 
Where provision is made for binding arbitration of con- 
troversies in a contract arrived at pursuant to the Em- 
ployer-Employee Relations Act, recourse for their resolu- 
tion must be by that means and not the Commissioner 
of Education; the dispute here directly concerned the 
teachers’ work-load and thus affected the terms and con- 
ditions of their employment, and was clearly a matter 
for mandatory negotiation under the contract. Red Bank 
Bd. of Education v. Warrington. App. Div. 362 
The amendment to the Public Employer-Employee Re- 
lations Act giving PERC jurisdiction to hear and decide 
unfair labor practice charges and to issue appropriate 
~remedial orders respecting them has retroactive effect 
and applies to the pending and unresolved charges of 
unfair labor practices in the dispute herein. Patrolmen’s 
Benevolent Ass’n of Montclair, Local No. 53 v. Town of 
Montclair. Supreme Ct. 459 
The authority of a mayor of a mayor-council Plan F 
municipality does not extend to establishing or pursuing 
policy, contrary to that established by the governing 
body of the municipality by ordinance, here, fixing the 


terms and conditions of employment of a group of mu- 
nicipal employees. Miller v. Twp. of Wayne. App. 
Div. 

Contempt is not a disorderly persons ‘offense and N. :. 
S.A. 2A:169-4 is not controlling on the question of what 
fine may be imposed on an individual found guilty in a 
summary contempt proceeding; the $1,000 fines imposed 
here on individual striking teachers are expressly au- 
thorized by In re Buehrer. In re The Parsippany- — 
Hills Education Ass’n. App. Div. 

The issue of a board of education’s right to select cia 
dates for vice-principal from either within or without the 
system involves major educational policy; since it does 
not involve a term or condition of employment, it is 
neither negotiable nor arbitrable. North Bergen Bd. of 
Education v. North Bergen Federation of Teachers, Local 
1060, AFT, AFL-CIO. App. Div. 716 

Procedures by which promotional vacancies are filled 
should be negotiated and, if violated, be subject to arbi- 
tration; such procedures would, of course, be subject to 
the board of education’s ultimate authority to promote. 
North Bergen Bd. of Education v. North Bergen Federation 
of Teachers, Local 1060, AFT, AFL-CIO. App. Div. .. 716 

Hampton v. Mow Sun Wong. U.S. Sup. Ct. ... 727 

The refusal by the Public Employment Relations Com- 
mission to issue a charge of unfair labor practice is re- 
viewable pursuant to R. 2:2-3(a)(2). State of New Jer- 
sey v. State of N.J. College Locals, NJSFT-AFT/AFL-CIO. 
App. Div. 761 

The findings and conclusions of the executive director, 
concurred in by the Public Employment Relations Com- 
mission, are supported here by the stipulated facts, and, 
since N.J.S.A. 34:13A-5.4(c) gives the parties to an unfair 
labor-practice dispute a right to a hearing only if PERC 
decides there is sufficient basis to the charge to justify 
issuance of a complaint, the Union was not entitled to 
a hearing. State of New Jersey v. Council of N.J. State 
College Locals, NJSFT-AFT/AFL-CIO. App. Div. 761 

The dispute here (over plaintiff’s claims for compen- 
sation for an extension of their work day) should have 
been brought directly to the Public Employment Rela- 
tions Commission as a matter of primary jurisdiction. 
Apostolico v. Essex County. App. Div. 802 

The mere fact that a negotiated agreement results, as 
it did here, in a detriment to one group of employees 
does not establish a breach of duty by the union. Belen 
et al v. Woodbridge Twp. Bd. of Education. App. 
Div. 841 

The provision in the collective bargaining agreement 
between the City and the PBA purporting to release the 
City from furnishing police officers with the means of de- 
fense on a punitive damage claim is void as violative 
of N.J.S.A. 40A:14-155, but the provision relieving the 
City of obligation to indemnify against judgment for 
punitive damages is valid. City Council of the City of 
Elizabeth v. Fumero. Law Div. \914 

N.J.S.A. 11:26C-4 does not require the municipality to 
grant leave to more than one member of its police force 
to attend the PBA convention; that, however, is not to 
say that the municipality, through collective bargaining, 
may not authorize additional officers to attend. Borough 
of Glassboro v. Patrolmen’s Benevolent Ass’n, Local 178. 
Chan. Div. 917 

Managerial and confidential employees do not have a 
right to join a public employee labor organization or to 
a leave to attend its meetings cr conventions. Atty. Gen. 
Formal Opinion No. 25—1976. 1103 

Supervisory employees have a right to join any public 
employee organization to the extent that participation 
does not conflict with the exercise of their official duties. 
Atty. Gen. Formal Opinion No. 25—1976. 1103 

N.J.S.A. 40A:9-5 imposes no obligation to recognize 
prior federal service in the computation of the period 
of employment in municipal or county government; neither 
does it preclude counties and municipalities from recog- 
nizing prior federal service in computation of the period 
of employment of transferred employees, and _plantiff 
is entitled to longevity payments under the labor agree- 
ment, his federal retirement pension notwithstanding. 
Koshliek v. Passaic County Bd. of Chosen Freeholders. 
Law Div. 1115 


PUBLIC OFFICIALS 
Left for another case and another day is the resolution 
of whether a public employee can under no circum- 
stances purge himself of the effect of a prior refusal to 
testify; here, defendant had three separate and distinct 
opportunities to testify and each time refused to do so; 
even if he did subsequently offer to testify, his belated 
proffer and course of conduct thwarts a manifest pur- 
pose of the Removal Act and does not constitute com- 
pliance therewith. Hyland v. Smollok. App. Div. 99 
The payment of contingent fees in public contracts is 
not illegal per se; what is prohibited, and should be de- 
termined after a full trial here, is whether defendant 
brokers were employed to procure the lease because they 
had, or were thought to have, some special access to 
public officials in control of the transaction. State of 
New Jersey v. Arnold Constable Corp. App. Div. 350 
Prosecution for criminal contempt is universally recog- 
nized as particularly appropriate in the case of those, 
including public officials, who have willfully violated 
court orders or judgments in the nature of mandamus 
requiring the performance of duties imposed by law. Es- 
sex County Bd. of Taxation v. City of Newark. App. 
Div. 415 
The broad delegation of police power in N.J.S.A. 40:48-2 
gives municipalities a general power to adopt financial 
disclosure ordinances, and the right of privacy may be 
limited by the right of the public to acquire knowledge of 
all facts relevant to the performance or potential per- 
formance of its public officials. Lehrhaupt v. Flynn. App. 
Div. 627 
A plea of guilty to a high misdemeanor does not in and 
of itself admit to moral turpitude or less than “‘honorable 
service,” nor mandate the forfeiture of a pension; despite 
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the confession of ilegal activity, the circumstances of 
that activity should be viewed to determine if they are 
of such a nature as to imply dishonorable service and 
invoke the extreme sanction. Gauli v. Bd. of Trustees 
of the Police and Firemen’s Retirement System. App. 
Div. ...... 961 


PUBLIC UTILITIES 

A municipality, or two municipalitis jointly, exercis- 
ing, solely for the benefit of their respective inhabitants, 
the discretionary power to provide a municipal service 
for the collection and disposal of garbage within the 
municipality, is not operating a public utility pursuant 
to a franchise granted, and voter approval pursuant to 
N.J.S.A. 40:48-18 is not necessary here. Hughes v. ~~ 
of Ewing. App. Div. 

The major difficulty with the County’s case for a oa 
increase for use of its refuse disposal sites is that it 
failed to initially establish a rate base as a foundation 
for a reasonable rate of return; furthermore, the PUC’s 
Uniform System of Accounts for Solid Waste Collection 
and Disposal Utilities does not contemplate the amorti- 
zation of costs of acquisition of real estate or site prepara- 
tion as an expense item. Bergen County v. Bd. of Public 
Utility Comm’rs. App. Div. 102 

The Board of Public Utility Commissioners has no juris- 
diction or regulatory authority over taxicab service; 
there is no evidence of ‘regular service between stated 
termini’? here, and the ‘‘Dial-A-Ride’’ transportation 
service in question is a taxicab service, not an autobus 
service, and as such is within the authority of the mu- 
nicipalities to authorize, license, and regulate. Princeton 
Taxi Owners’ Ass’n v. Mayor and Council of the Borough 
of Princeton. App. Div. 850 

The existence of a well-established forum wherein plain- 
tiffs may obtain redress for any excess charges paid to a 
public utility militates against the assertion that the Con- 
sumer Fraud Act applies to public utilities; the con- 
sumers here have adequate administrative recourse to the 
PUC, coupled with a right to judicial review thereafter. 
Daaleman v. Elizabethtown Gas Co. Law Div. 863 

N.J.S.A. 40:62-85.2, which recognizes the policy that, 
when a municipality supplies water to residents of neigh- 
boring communities, it should be subject to all the obli- 
gations of a privately owned public utility, is applicable 
to all proceedings instituted after its effective date. City 
of North Wildwood v. Bd. of Comm’rs of the City of 
Wildwood. Supreme Ct. 998 

Glen Rock is overruled, and, accordingly, the Board 
of Public Utility Commissioners has jurisdiction in these 
proceedings. City of North Wildwood v. Bd. of Comm’rs 
of the City of Wildwood. Supreme Ct. 998 

Where the municipality’s purchase option is justifiably 
disapproved by the Board of Public Utility Commission- 
ers in connection with the approval of the franchise 
consent (to water and sewerage companies), the option 
is ineffective and invalid. Twp. of Marlboro v. Village 
Water Co. Supreme Ct. 1154 


QUARRIES 


An ordinance regulating how and when a quarry can 
conduct blasting is invalid because of the preemption of 
the subject matter of explosives by the State. Dock Watch 
Hollow Quarry Pit, Inc. v. Twp. of Warren. App. Div. 762 

The Mine Safety Act has not foreclosed a municipality 
from regulating quarries so long as its regulation does 
not conflict with the State policy. Dock Watch Hollow 
Quarry Pit, Inc. v. Twp. of Warren. App. Div. 762 

Although the fact that the quarry here is a non-con- 
forming use may protect it from later zoning restrictions, 
non-conforming uses are clearly subject to reasonable 
regulations pursuant to the police power in the interest 
of the public health, welfare and safety, including those 
designed for the preservation of the environment and the 
protection of ecological values. Dock Watch Hollow Quarry 
Pit, Inc. v. Twp. of Warren. App. Div. 762 

The amendments to the Mine Safety Act relating to 
abandoned mines do not expressly or impliedly reflect 
an intent to preempt the legislative field so as to divest 
the municipality from exercising its police power to pro- 
tect the general public and surrounding properties. South 
Brunswick Twp. v. Covino. App. Div. 826 


RAILROADS 


The township clearly lacks authority to bind itself to 
an agreement providing for its assumption of the cost 
of construction of the grade crossing and installation of 
protective services here, the apportionment of expenses 
for the project being specifically prescribed by N.J.S.A. 
48:12-49.1, and the proposed agreement between the town- 
ship and the railroad would be ultra vires and void. 
In re petition by Twp. of Wayne. App. Div. 23 

There is nothing in New Jersey law to warrant dis- 
agreement with the general body of doctrine elsewhere 
concerning the continuing duty of railroads or other ob- 
structers of watercourses to accommodate their struc- 
tures to the passage of such increasing volume of waters 
as is attendant upon area development so as not to visit 
flood damage upon others. Bd. of Education of the Boro 
of Manasquan v. N.J. — of Transportation. Supreme 
Ct. 177 


REAL ESTATE 

Buyers of residence were damaged in their reasonable 
contractual expectations by developer-seller’s conduct in 
(1) encouraging buyers’ next-door neighbors in their plans 
for a tennis court, (2) failing to reveal these plans to 
buyers, (3) failing to provide copies of the deed restric- 
tions and failing to enforce the covenants and (4) failing 
to furnish buyers with the notice of application for a 
variance for the tennis court that developer-seller received 
two days after buyers’ closing; damages awarded for the 
cost of planting a screen of trees and for the residual 
loss of value of the property. Tobin v. neni Construc- 
tion Co. Law Div. 123 
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REAL ESTATE, Cont’d 


Throughout the agency relationship between defendant 
real estate broker and her principals she kept them 
fully informed and, following their instructions, secured 
for them a purchaser for their property at the highest 
price obtainable through vigorous competitive bidding: 
she cannot be penalized for what she was obligated to 
do and the claims against her of the successful and 
unsuccessful purchasers should not have been submitted 
to the jury. Melveney v. McCrane. App. Div. 329 

Clearly, ownership or other substantial interest in real 
property in New Jersey constitutes a sufficient contact 
for the exercise of long-arm jurisdiction in respect of 
controversies arising directly out of that ownership or 
interest, even though it may have been terminated at 
the time of commencement of the action and even if at 
that time defendant is a non-resident. Egan v. Field- 
house. Law Div. 384 

The claim for punitive damages here made relevant 
the quality of defendant’s motivation and intent with re- 
gard to the transaction in guestion, which deprived plain- 
tiff broker of her commission, and reference thereto in 
summation was not improper. Belinski v. Goodman. App. 
Div. 455 

Although the substantial decrease in the market value 
of buyers’ stock between the date of the execution of the 
contract and the date set for the closing of title may 
have posed financial preblems for them, this did not con- 
stitute a valid reason for refusing to complete the trans- 
action within the principles set forth in Ellsworth Dobbs, 
Inc. v. Johnson, and plaintiff real estate broker is en- 
titled to his commission, with interest. Rothman Realty 
Corp. v. Bereck. App. Div. 584 

The true test for contribution is joint liability, not joint, 
common or concurrent wrongs, and the seller of home, 
real estate broker and termite service company are jointly 
liabie to the buyer of property for termite damage not- 
withstanding that liability of seller and broker arises out 
of common-law principles while liability of service com- 
pany was based on a violation of the New Jersey Con- 
sumer Fraud Act. Neveroski v. Blair. App. Div. 686 

The court’s function is limited to determining whether 

any conceivable set of facts rationally supports the legis- 

lative scheme, and the statutory requirement here of hav- 
ing five licensed brokers, each with ten years’ experi- 
ence, as members of the Real Estate Commission is ra- 
tionally related to the specialized needs of the office; 

the fact that a classification may incidentally exclude a 
disproportionate number of persons of minority back- 

ground is legally irrelevant. Fair Housing Council, Inc. 
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v. N.J. Real Estate Comm’n. App. Div. 734 

Hearing Set On Proposed Rule On Standard Real Estate 
Forms. 1081 
REFERENDUMS 


A municipality, or two municipalities jointly, exercising, 
solely for the benefit of their respective inhabitants, the 
dscretionary power to provide a municipal service for 
the collection and disposal of garbage within the mu- 
nicipality, is not operating a public utility pursuant to a 
franchise granted, and voter approval pursuant to N.J. 
S.A. 40:48-18 is not necessary here. Hughes v. Twp. of 
Ewing. App. Div. 18 

N.J.S.A. 40:69A-185 does not specify a time limitation 
fo. the gathering of signatures for an initiative petition, 
although such petitions must be reasonably current and 
not stale; nevertheless here, where the drive to gather 
sufficient signatures took 18 months, the initiative peti- 
tions are not struck down as stale or outdated. D’Ascensio 
v. Benjamin. Chan. Div. 183 

Since the Legislature, by the adoption of the Faulkner 
Act, intended to encourage voter participation in munici- 
pal aifairs to the fullest extent possible, then the search 
to determine the existence of a sufficient number of valid 
signatures to an initiative petition must be conducted 
thorcughly and to the fullest extent possible, and a mu- 
nicipality is bound to provide adequate funding in its 
budget to enable the initiative and referendum processes 
of the Faulkner Act to be eifectively exercised. D’Ascen- 
sio v. Benjaz Chan. Div. 183 

When a spouse signs a petition under N.J.S.A. 40:49-27 
as a taxpayer, he or she does not act for the marital 
partner, but rather expresses a positive incident of the 
status of taxpayers granted by the statute; each spouse 
may suitably represent the assessed value of property 
owned by tenancy in the entirety for the purposes of 
the statutory provision. Retz v. Mayor and Council of 
Twp. of Saddle Brook. Supreme Ct. 265 

Voiding corporate signatures that are unsupported by 
some evidence that the person signing was properly au- 
thorized unduly burdens corporate taxpayers, who are 
equally affected by the bond ordinance and who should 
benefit from the referendum provision without resort to 
cumbersome steps to qualify; the inclusion of street 
names and numbers on the petition affords the township 
clerk the opportunity to verify the signatures against the 
tax rolls, and, to the extent that this is so, a presump- 
tion of validity should attend the petition absent any 
facial irregularity. Retz v. Mayor and Council of Two. 
of Saddle Brook. Supreme Ct. 265 

In New Jersey, as far as school affairs are concerned, 
the people’s right to referendum is strictly statutory, and 
there is no statutory provision that would return to the 
people the right, by referendum or otherwise, to compel 
the Board of Education here to even reconsider the bui!d- 
ing proposal heretofore approved by the electors of the 
school district at a speciai election; however, a board 
of education has the continuing power and duty to moni- 
tor changing circumstances, and it has the power to initi- 
ate a review of the proposed project in light of changed 
circumstances to determine whether some modification 
of the proposal would both discharge its obligations and 
effect the modifications dictated by such changed cir- 
cumstances. Bd. of Education of the Town of Belvidere 
v. Bosco. Law Div. pion <3 S88 





Although the trial court’s rationale of projecting a per- 
centage rate of validity (found from the detailed Phase 
II investigation) to those signatures that were not sub- 
jected to such scrutiny may be novel, there is no basis 
for rejecting such an approach when applied to the par- 
ticular circumstances involved herein. D’Ascensio v. 
Benjamin. App. Div. 

N.J.S.A. 40:69A-187 simply requires the municipal clerk 
to determine whether a referendum petition is signed by 
a sufficient number of qualified voters; in the absence of 
statutory direction as to the method the clerk uses to 
arrive at his determination, he has the discretionary 
power to adopt any rational means, subject to judicial 
review of whether he has abused his discretion. D’Ascen- 
sio v. Benjamin. App. Div. 789 

Though the petition as framed indicates that the peti- 
tion and referendum were respectively filed and sought 
pursuant to N.J.S.A. 40:74-14, in essence the ordinance 
is one that seeks to regulate in part the hours of sale 
of alcoholic beverages, and it is here considered as if 
the proceeding to bring about the referendum were initi- 
ated under Title 33. Margate Tavern Owners’ Ass’n v. 
Brown. App. Div. 1093 

An ordinance that would create another elected body— 
a police review board—having powers to some degree co- 
extensive with the powers of the municipal council, may 
not lawfully be enacted by initiative in a municipality 
governed under the Faulkner Act. Newark v. Benjamin. 
SMR MV SE: 3. cccnss wneenswn an Bs 1096 


RENT CONTROL 

While each and every provision of the prior rent- 
stabilization ordinance was not set forth at length or 
re-enacted by express provision in the amendatory or- 
dinance, such was net necessary to revive and give 
effect to the prior ordinance; the intent of the munici- 
pality’s governing body in enacting the amendatory or- 
dinance clearly was to re-establish rent leveling by re- 
viving the prior ordinance. Albigese v. Jersey City. App. 
Div. 271 

The rent leveling board here had power to hear and 
determine complaints filed against plaintiff by its ten- 
ants charging violations of the prior rent-stabilization or- 
dinance; it was a de facto board existing by color of mu- 
nicipal authority even though the ordinance that created 
it had expired and the ordinance and resolution that 
attempted to extend its existence had been declared in- 
valid. Albigese v. Jersey City. App. Div. 271 

The plain intent of the rent control ordinance here is 
to permit a landlord to pass on to his tenants the cumu- 
lative amount of ail reai estate tax increases occurring 
after the ordinance went into effect, and the phrase “the 
previous year’? must be interpreted to mean 1972, the 
year previous to its enactment; accordingly, a landlord 
may each year surcharge for the difference between the 
current tax and the tax for 1972. Apartment Manage- 
ment Co. of Union Twp. Comm. App. Div. 599 

HUD’s declaration stating that it had expressly pre- 
empted the sphere of rent control as to the subject hous- 
ing project, and declaring the municipal rent-control or- 
dinance inoperative as to that property, carries with it 
the full weight of constitutional authority, and succeeds 
in doing that which it purports to do; therefore, an in- 
crease up to the rental minimum established by HUD 
is a lawful rent in accordance with N.J.S.A. 2A:18-61.1(f). 
Edgemere at Somerset v. Johnson. County Dist. Ct. 898 

Rents controlled and fixed by the New Jersey Housing 
Finance Agency in middle-income housing made avail- 
able under the New Jersey Housing Finance Agency Law 
are not subject to municipal rent-control ordinances. 
Overlook Terrace Management Corp. v. Rent Control Bd. 
of West New York. Supreme Ct. .. 1081 
REPLOUVIN 

The denial here of their motion for the return of sexu- 
ally oricnted materials, inappropriately brought under 
R. 3:5-7 since no motion to suppress was ever made and 
there is no reason te believe that the material will ever 
be used in penal proceedings, does not deprive defen- 
dants of a legal forum in which they may seek to vindicate 
their claim to the return of the material; their claim 


that the prosecutor is helcing property that belongs to 
them sounds in replevin, for which a civil action lies. 
State v. Hughes. Law Liv. 295 
RESIDENCE 

The evidence here clearly establishes a prima facie 
case of removal from New Jersey to Virginia and the re- 


cita] of proofs 1s strongly persuasive that Charlottesville 
became, after 1933, the center of decedent’s domestic, 
social and civil life and continued as such until her death: 
the orly tenable holding on the record is that decedent 
died domiciled in Virginia, and the New Jersey inheritance 
tax on intangible personal property is set aside. Citizens 
Bank and Trust Co. Supreme Ct. 329 

Residence at the New Lisbon State School for the men- 
tally retarded does not per se render one who meets 
all other voting requirements ineligible to vote; the resi- 
dent who seeks to vote is not disqualified by reason of 
any “‘idiocy” or ‘insanity’? thought to spring from that 
residency alone, and may have a sufficient subjective at- 
tachment to choose the school community as his sole 
place for voting and a sufficient objective attachment 
through his physical residence in the schoo! community. 
Carroll v. Cobb. App. Div. 516 

The exemptions of N.J.S.A. 2A:151-42 are not applicable 
to educational facilities, and N.J.S.A. 2A:151-41.1 validly 
prohibits the possession of a firearm by a student in 
the college dormitory room in which he resides. State 
v. Marques. App. Div. 609 

The circumstances in this case provide no reason, com- 
pelling or otherwise, to depart from the traditional rule 
identifying the domicile of the child with that of her 
father, and that municipality is required by N.J.S.A. 
18A:46-14 to bear the financial burden of this juvenile’s 
special-education placement. Bd. of Education, Twp. of 
Little Egg Harbor v. Bd. of Education, Twp. of Galloway. 
Supreme Ct. . : wa oe eae 1017 


RES IPSA LOQUITUR 

Under the facts here—where a hotel guest, after set- 
ting the shower at a comfortable temperature, was In- 
jured because of a sudden expulsion of hot water— 
instructing the jury with respect to res ipsa loquitur in 
no way prejudiced defendant hotel owner. Wolfe v. Cha- 
teau Renaissance. App. Div. a= 716 


RESPA ¥ 
RESPA Revisited. By Angelo A. Mastrangelo. .... 57 
Amendments to RESPA. .... 153 
More On RESPA: Real Estate Procedures, Part III. 641 


RETAIL SALES 

The determination by the Division of Tax Appeals that 
the business activities of IBM in New Jersey do not 
subject it to the retail gross receipt tax is correct. Int’ly 
Business Machine Corp. v. N.J. Dept. of the Treasury. 
App. Div. 717 


RETROACTIVITY 

There is a vast difference in applying the rule of retro- 
activity to alleged past criminal conduct on the one hand 
and the possibility of monetary reimbursement resulting 


from a future change on the other, and justice will best(§ 


be served by holding Roe v. Wade and Doe v. Bolton not 
retroactive to the facts here and in denying the New 
York clinic’s claim for reimbursement from New Jersey 
Medicaid funds for pregnancy termination prior to those 
decisions. Planned Parenthood of New York City, Inc. 
v. N.J. Dept. of I. & A., Division of Medical Assistance 
and Health Services. App. Div. 326 

A defendant is under no obligation to volunteer to the 
authorities at the first opportunity the exculpatory story 
he later tells at his trial, and he cannot be penalized 
directly or indirectly if he does not; attempted impeach- 
ment of a defendant’s exculpatory testimony through 
cross-examination about his silence and failure to volun- 
teer is improper as a matter of state law; this rule is 
not to be given retroactive application except as to cases 
where direct review is pending or remains available as 
of April 13, 1976. State v. Deatore. Supreme Ct. 358 

The amendment to the Public Employer-Employee Re- 
lations Act giving PERC jurisdiction to hear and decide 
unfair labor practice charges and to issue appropriate 
remedial orders respecting them has retroactive effect 
and applies to the pending and unresolved charges of un- 
fair labor practices in the dispute herein. Patrolmen’s 
Benevolent Ass’n of Montclair, Local No. 53 v. Town of 
Montclair. Supreme Ct. 459 

The statutory amendment that eliminated all time re- 
quirements (except that, where a claimant knew the na- 
ture of the disability and its relation to the employment, 
the petition must be filed within two years after the date 
on which the claimant first had such knowledge) must be 
interpreted retroactively. Panzino v. Continental Can Com-* 
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RIGHT TO KNOW (see also Sunshine Law) 


The filing of financial statements of high-echelon State 
employees, pursuant to executive order, with the Secre- 
tary of State does not add to or subtract from the public 
disclosure that would be available were the filing limited 
to the Executive Commission of Ethical Standards. Kenny 
v. Byrne. App. Div. 1026 

The requirements of the executive order here for finan- 
cial disclosure by decision-making officials of State gov- 
ernment are reasonably related to the salutary purposes 
thereof; also, the requirement of data pertaining to the 
spouse is valid. Kenny v. Byrne. App. Div. 1026 

A form requiring Deparment of ‘Transportation em- 
ployees to provide information regarding outside em- 
ployment is a public record under the Right to Know 
Law and should be made available for public inspection. 


Atty. Gen. Formal Opinion No. 24—1976. — 1049 
RULE-MAKING 
N.J.S.A. 40A:14-118 vests discretion in the governing 


body of a municipality, by ordinance, either to exercise 
the rule-making power over its police department itself or 
to sub-delegate this power to a subordinate person or 4 
body having expertise in the matter; the ordinance here 
has adequate standards to control the Public Safety Di- 
rector’s discretion and the rules and regulations of the 
Police Division were lawfully adopted. Jansco v. Waldron. 
Supreme Ct. 560 
To the extent applicable, the Jansco v. Waldron hold- 
ing is incorporated into this opinion; the authority of 
the governing body of a municipality, by ordinance, to 
subdelegate to the Director of Public Safety the power to 
promulgate administrative rules not inconsistent with any 
of the orders or rules established in the ordinance, and 
to subdelegate to the Chief of Police the power te pro- 
mulgate orders to the police force not inconsistent with 
orders or rules established in the ordinance, or by the 
Director, is sustained. Rusignuolo v. Orechio. Supreme 
Ct. 560 
The Department of Civil Service is not subject to the 
Law Against Discrimination in carrying out its regulatory 
responsibilities through the adoption of rules and regu- 
lations. Atty. Gen. Formal Opinion No. 5—1976. 726 


RULES Ld 


R. 6:2-3 (b) of the 1969 revision of the rules explicitly ¢ 


made R. 4:4-4 and R. 4:4-5 applicable to the county dis- 
trict court, and when defendant’s former husband could 
not be served in New Jersey under any of the provi- 
sions of R. 4:4-4, substituted service pursuant to R. 4:4-4 
(e) was an appropriate method for service of the sum- 
mons and third party complaint upon him in New York; 
Beca Realty v. Eisberg overruled; further amendment 


of R. 6:2-3(b) noted. Sears, Roebuck & Co. v. Katzmann. - 

App. Div. ae re 
Rule Amendment. ; ' a ee 
U.S. District Court Rules Amended. .............. 329 
U.S. District Court Rules Amended. ae 330 
New Evidence Rules Become Effective Today. ..... 578 
Rules of the Committee on Character. .............. 841 
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SCHOOLS (see also Boards of Education) 

The Division on Civil Rights has no jurisdiction over 
allegations of discrimination in public school curricula 
since exclusive jurisdiction inheres in the Commissioner 
of Education. Attorney General’s Formal Opinion No. 28 - 
1975 eee oe 227 

The continuation of the existing unconstitutional system 
of financing the schools into yet another school year cannot 
be tolerated and, accordingly, shall be enjoined; the in- 
junction will not become effective if timely legislative 
aciion is taken providing for the funding of N.J.S.A. 
i8A:74-1 et seq. for the school year 1976-77, effective July 
1, 1976, or upen any other legislative action effective by 
that date providirg for a system of financing the schools in 
compliance with the education clause of the state consti- 
tution. Robinson v. Cahill. Supreme Ct. 457 

The exemptions of N.J.S.A. 2A:151-42 are not applicable 
to educational facilities, and N.J.S.A. 2A:151-41.1 validly 
prohibits the possession of a firearm by a student in the 
college dormitory room in which he resides. State v. 
Marques. App. Div. 609 

There is no legal requirement that the anticipated con- 
struction of educational facilities by Type II school dis- 
tricts without a board of school estimate or by regional 
districts be submitted for voter approval, where such 
construction is to be entirely financed with federal 
moneys. Atty. Gen. Formal Opinion No. 28—1976. 1139 


SEALED INSTRUMENTS 

New York’s policy is that no effect is to be given to 
the existence of a seal; New York’s statute of limitations 
as well as its substantive law governs here, and the 
action was correctly dismissed as untimely. Freedom 
Finance Co., Inc. v. Steeples. App. Div. 628 


SECOND INJURY FUND 

The evidence here ciearly supports the thesis that the 
total permanent disability found by the judge of com- 
pensation had a causal connection with the prior condi- 
tion that produced the award of partial permanent dis- 
ability; the Second Injury Fund is inapplicable. Shepley 
v. Johns-Manville Products Corp. App. Div. 735 


SECURITIES 


Foremost-McKesson, Inc. v. Provident Securities Co. 
U.S. Sup. Ct. 

Ernst & Ernst v. Hochfelder. U.S. Sup. Ct. 765 

Where reasonable grounds exist to believe that a pro- 
posed transfer of stock might be a wrongful transfer un- 
der the Securities Act of 1933, a transfer agent is justi- 
fied in refusing to make the transfer and in requesting 
further information to show that it can be made in ac- 
cordance with federal law. The Charter Oak Bank & 
Trust Co., Inc. v. Registrar & Transfer Co., Inc. Law 
Div. 807 

Congress has not preempted the field of security regula- 
tions, and state law that can be harmonized with the 
Securities Act of 1933 may be enforced; however, where 
state law cannot be harmonized with, or would conflict 
with the Securities Act, state law must yield to federal 
law. The Charter Oak Bank & Trust Co. v. Registrar & 
Transfer Co., Inc. Law Div. 807 


SERVICE 


R. 6:2-3 (b) of the 1969 revision of the rules explicitly 
made R. 4:4-4 and R. 4:4-5 applicable to the county dis- 
trict court, and when defendant’s former husband could 
not be served in New Jersey under any of the provisions 
of R. 4:4-4, substituted service pursuant to R. 4:4-4 (e) 
was an appropriate method for service of the summons 
and third party complaint upon him in New York; Beca 
Realty v. Eisberg overruled; further amendment of R. 
_ noted. Sears, Roebuck & Co. v. Katzmann. App. 

iV. 17 

New Jersey does not require either the physical pur- 
poseful doing cf some act or the transaction of business 
within the state in person or through an agent for out- 
of-state service—it is sufficient that an out-of-state de- 
fendant enter into an agreement that he knew or should 
have known would have substantial effects in New Jer- 
sey; the lease guaranty executed in Pennsylvania was 
a precondition to plaintiff's leasing New Jersey property 
to out-of-state defendant’s wholly owned subsidiary and 
there are substantial enough contacts here to provide 
the basis of jurisdiction over defendant. Union Invest- 
ments v. Fisco, Inc. Law Div. 


SHERIFFS 


The remedy of impeachment, while not exclusive of 
other remedies exerted for the public good, is exclusive 
as the remedy to be exerted for the removal of a sheriff, 
who is a constitutional officer, from office. Shusted v. 
Coyle. Law Div. 575 


SIDEWALKS 


An abutting landowner or occupier owes a duty of 
reasonable care to pedestrians lawfully traversing the 
public way to avoid the creation of, or to eliminate, 
ameliorate or correct a dangerous or hazardous condi- 
tion due to use of the public sidewalk for a special pur- 
pose related to his business activity on the property. 
Davis v. Pecorino. Supreme Ct. 1 

It is well settled that an abutting owner is not liable 
for the condition of a sidewalk caused by the action of 
the elements or by wear and tear incident to public use, 
but only for the negligent construction or repair of the 
sidewalk by himself or by a specified predecessor in title, 
or for direct use or obstruction of the sidewalk by the 
owner in such a manner as to render it unsafe for passers- 
by. Yahnko v. Fane. Supreme Ct. 647 

Since the unrestrictable right of passage on the high- 
way belongs to the public, a remedy for injury to a 
pedestrian caused by improper maintenance thereof 
should be subsumed under the heading of public liability, 
and it should be for the Legislature, not the courts, to 
declare or regulate such liability. Yahnko v. Fane. Su- 
LCE: CASE Ce a ge NOISES eee nO a er pee Me 647 


SOCIAL SECURITY 
Mathews v. Diaz. U. S. Sup. Ct. 717 


STATE AGENCIES 

The procedures of the Division of Purchase and Property 
are confined to instances where the State, as a con- 
sumer of goods and services, has an identifiable pur- 
chase interest. Atty. Gen. Formal Opinion No. 21— 
1976. 1007 

Faculty Practice Service programs at the professional 
schools of the College of Medicine and Dentistry are 
subject to all applicable State statutes and regulations. 
Atty. Gen. Formal Opinion No. 23—1976. 1031 
STOP NOTICES 

While N.J.S.A. 2A:44-80 does require an owner to pay 
stop-notice claimants in the order in which notices have 
been filed, this duty does not and cannot arise unless 
other elements of the statuory scheme are fulfilled, and 
the rights of the stop-notice claimant can rise no higher 
than the rights of the general contractor (unless the 
owner has acted in violation of his duty in contravention 
of the dictates of N.J.S.A. 2A:44-85). Int’l Telephone 


& Telegraph Corp. v. Envirco Services, Inc. App. 
Div. 1000 
STRICT LIABILITY 

Hanion v. Cyril Bath Co. 3rd Cire. 127 


Since a manufacturer is entitled to expect normal use 
of his product and may therefore assume that a safety 
mechanism will be used, he cannot be held responsible 
for the results of operating the equipment without the 
device on the theory that the ecuipment should have been 
designed to be inoperable without it, particularly, as 
here, in the absence of evidence that the manufacturer 
knew or should have known that the machine would be 
used contrary to design intentions. Cepeda v. Cumber- 
land Engineering Co., Inc. App. Div. 198 

A manufacturer is not an insurer of its product’s 
safety but is required only to refrain from selling a 
product that is unreasonably dangerous to user or con- 
sumer, and the fact that a product reasonably safe for its 
intended and foreseeable use may be made safer by the 
incorporation of a device not in common use at the time 
of its manufacture does not provide the basis for the 
manufacturer’s liability. Cepeda v. Cumberland Engin- 
eering Co. App. Div. 198 


SUBPOENAS 

Acquisition of jurisdiction over a foreign corporation 
through the process of subpoena is governed by the same 
principles of jurisdiction that apply in the case of civil 
litigation involving the process of a summons; where, 
as here, the records of a New Jersey business are main- 
tained outside New Jersey by another company only be- 
cause of the particular business technique created by 
the common management of both companies, it is mani- 
festly reasonable to require their surrender to the courts 
of this state. In re a Subpoena Duces Tecum Served on 
the Custodian of Records of Institutional Management 
Corp. App. Div. 7 

Non-resident who appeared in New Jersey proceeding 
voluntarily as a prospective witness held not immune 
from service of subpoena. In re a Subpoena Duces 
Tecum Served on the Custodian of Records of Institutional 
Management Corp. App. Div. ey: 

The tests of relevancy and materviality employed to de- 
termine the reasonableness of subpoenas duces tecum 
issued at trial are more stringent than the standards 
used for subpoenas issued by the grand jury, and the 
subpoena duces tecum issued by the grand jury here is 
reasonable except insofar as its command for produc- 
tion of records will unduly hamper the business opera- 
tions of the pharmacy; however, movant must now come 
forward to prove which records are necessary to carry on 
the normal business operations of the pharmacy. In re 


Grand Jury Subpoena Duces Tecum. Law Div. 982 

A municipality may not create the power of subpoena. 
Newark v. Benjamin. Chan. Div. 1096 
SUBROGATION 


The right to recover the losses satisfied by the insurer 
is in the insurer by virtue of N.J.S.A. 39:6A-9; double 
recovery is prevented and the plaintiff may only re- 
cover for pain and suffering together with those benefits 
not covered by his PIP provision. Eckmeyer v. Colburn. 
Law Div. 298 

The intention of N.J.S.A. 34:15-40 that the employer or 
his workers’ compensation carrier be subrogated to the 
injured employee’s cause of action against a third-party 
tort-feasor to the extent of compensation payments made, 
regardless of the employer’s negligence, is too clearly 
expressed in the statute itself to permit a different judi- 
cial construction, and the policy encompassed by the 
statute is not so plainly offensive to principles of justice, 
if offensive at all, as to warrant straining for a result con- 
trary to the clear expression in the statutory language. 
Schweizer v. Elox Div. of Colt Industries. Supreme 
Ct. 553 


SUMMARY JUDGMENT 


In a matter so important as that here, involving as 
it docs the emerging ‘‘public trust’’ doctrine and a com- 
mon-law right of access to the ocean in all citizens of the 
state, the matter should not be decided on affidavits; 
a full and plenary record should be developed when 
important issues involving highly significant policy con- 
siderations are involved and where the ruling sought 
would, as here, reach far beyond the particular case. 
Lusardi v. Curtis Point Property Owners Ass’n. App. 
Div. 200 

There are undisputed facts in the record here that 
would compel a reasonable fact-finder to conclude that the 
contractor ratified the actions of its sub-contractor with 
respect to the checks in question, and summary judg- 
ment was therefore properly entered against the plain- 
tiff contractor. Thermo Contracting Corp. v. The Bank 
of New Jersey. Supreme Ct. sy oy: gene 
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The failure to appreciate issues vital to disposition— 
because of the inadequacy of a factual record—presents 
a real and frequently overlocked hazard to the granting 
of summary relief. Chemical Bank v. Penny Plate, Inc. 
App. Div. 1112 

Clearly, the harsh result of requiring defendant to pay 
both the purchase price of equipment and the full rental 
value thereof, when the occasion for doing so arose 
from defective banking procedures, is not a result that 
should be summarily embraced. Chemical Bank v. Penny 
Plate, Inc. App. Div. 1112 
SUNSHINE LAW 

Defendant borough is permanently restrained from in- 
terfering with or prohibiting plaintiff from tape-recording 
its public meetings and is ordered to return the tape 
cassette taken from her. Sudol v. Borcugh of North 
Arlington. Chan. Div. 40 

While the notice of non-renewal of the school superin- 
tendent’s contract was required by law in the circum- 
stances here, that requirement does not extend to the con- 
troversial evaluation material included with the notice; 
also, even were the evaluation to be regarded as a public 
document, the effect of Executive Orders Nos. 9 and 11 
is to prohibit its disclosure. Trenton Times Corp. v. 
Bd. of Education of the City of Trenton. App. Div. . 280 

Each public body at its next scheduled meeting held 
on or about January 19, 1976 should promulgate an annual 
schedule of its regular meetings. Atty. Gen. Formal 
Opinion No. 2—1976. 494 

The Open Public Meetings Act was not violated here 
because there was no public discussion by any member; 
the Act only requires that the public has the right ts 


witness whatever discussion or lack of it the school 
board is involved in. Jones v. East Windsor Regional 
Bd. of Education. Law Div. 914 


The Legislature obviously intended that notice should 
be published 48 hours before the meeting—not delivered 
to seme area of publication 48 hours before the meeting. 
Jones v. East Windsor Regional Bd. of Education. Law 
Div. 914 

Training and workshop sessions of State and local 
boards of education are subject to the Open Public Meet- 
ings Act. Atty. Gen. Formal Opinion No. 19—1976... 966 

Adequate notice of a public meeting held in closed 
session is not required where the public body, at a prior 
public meeting, has passed a resolution stating the items 
to be discussed in closed session. Atty. Gen. Formal 
Opinion No. 29—1976. 1144 

Adequate notice of public meetings can be provided 
either by 48-hour advance written notice or by notice in 
the annual schedule of regular meetings. Atty. Gen. For- 
mal Opinion No. 29—1976. 1144 


SURETIES 
The recognizance of bail constitutes a contract and, 
where executed by a surety, amounts to a contract be- 
tween that surety and the State; any proceeding short 
of conviction or acquittal does not operate to discharge 
a surety absent a specific order of the court or a proper 
surrender of the defendant into custody, and suspension 
of proceedings under a pretrial diversionary program, 
either by rule or by statute, does not constitute contractu- 
ally a “‘final determination’ operating to discharge a 
surety. State v. Rice. Law Div. “a qusiereince es OO 
Here, where the default of one principal imposes lia- 
bility on the other, the surety of the defaulting principal 
should bear the primary responsibility. A & P Sheet 
Metal Company, Inc. v. Edward Hansen, Inc. Law Div. 719 
A municipality may assign its rights under a bond 
where the assignment is for the purpose of obtaining the 
performance guaranteed by the bond, and upon a show- 
ing that the improvements have been made. Clearwater 
Associates, Inc. v. F. H. Bridge & Son. App. Div... 1047 
TAXES 
The New Jersey Turnpike Authority is exempt from 
taxation on Jand acquired and used by it, but, to the 
extent that such land has been devoted to agricultural 
or horticultural use, the land is subject to roll-back 
taxes; the owners are not parties to this proceeding 
and it need not be decided here whether, after such 
land is acquired by condemnation proceedings, such 
taxes are a lien against the land or must be satisfied 
from the award, nor need any view be expressed about 
who, as between the owner and the Authority (either as 
condemnor or voluntary purchaser), must pay such taxes. 
N.J. Turnpike Auth. v. Twp. of Washington. App. Div. . 33 
The filing of a declaration of taking does give the Au- 
thority a right to immediate possession of the land in 
question; however, under the Farmland Assessment Act, 
the roll-back taxes are assessed in the year of change in 
use, rather than possession or even title, and the assess- 
ments here were proper. N.J. Turnpike Auth. v. Twp. 
of Washington. App. Div. 33 
Even assuming that it would have been appropriate for 
the municipalities to have asserted their roll-back tax 
claims in the condemnation proceedings, their failure 
to do so cannot be said to have prejudiced the Authority 
here and there is no basis for an estoppel against them. 
N.J. Turnpike Auth. v. Twp. of Washington. App. Div. 33 
Laing v. U.S. U.S. Sup. Ct. 208 
The Division of Tax Appeals has a duty to act upon the 
presentation of reliable evidence showing error and it 
cannot avoid that duty because the complaining munici- 
pality fails to establish the proper ratio by proof meet- 
ing the standard of common-law rules of evidence. City 
of Newark v. Essex County Bd. of Taxation. App. 
Div. 209 
The function of computing equalization tables of aggre- 
gate assessments being essentially legislative in nature, 
county tax boards and the Division of Tax Appeals may 
use such reasonable methods and data as appear reliable 
and appropriate, and the hearsay evidence submitted here 
to challenge the sales-ratio study was not incompetent. 
City of Newark v. Essex County Bd. of Taxation. App. 
Div. . .. 209 
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Page Twenty-eight 
TAXES, Cont’d 

The evidence here clearly establishes a prima facie 
case of removal from New Jersey to Virginia and the re- 
cital of proofs is strongly persuasive that Charlottesville 
became, after 1933, the center of decedent’s domestic, 
social and civil life and continued as such until her 
death; the only tenable holding on the record is that 
decedent died domiciled in Virginia, and the New Jersey 
inheritance tax on intangible personal property is set 
aside. Citizens Bank and Trust Co. Supreme Ct. 329 

Property leased from a private owner by a parking 
authority is exempt from taxation if the property is used 
as a “parking project.” City of Jersey City v. Jersey 
City Parking Auth. App. Div. 368 

Application of the Director’s ratio to a district in the 
year of its revaluation would ascribe to such a district 
grossly distorted valuations for equalization purposes, 
and it was to alleviate the consequent unequal burden 
of county taxes that the page 8 formula was devised; 
in determining the equalization rate, the page 8 formula 
is appropriately applied in a district only in the year 
in which it revalues. Twp. of Little Falls v. Passaic 
County Bd. of Taxation. App. Div. 433 

There is no reason why a 1972 true-value standard 
uniformly applied is not an acceptable common level in 
1973 for purposes of refuting a discrimination claim, and 
the taxpayer’s proofs here failed to demonstrate that 
there was no common level in the township for the tax 
years involved and that its share of the tax burden ex- 
ceeds the share allocated to others generally. Piscata- 
way Associates, Inc. v. Piscataway Twp. App. Div. .. 442 

The continuation cf the existing unconstitutional sys- 
tem of financing the schools into yet another school year 
cannot be tolerated and, accordingly, shall be enjoined; 
the injunction will not become effective if timely legis- 
lative action is taken providing for the funding of N.J. 
S.A. 18A:7A-1 et seq. for the school year 1976-77, effective 
July 1, 1976, or upon any other legislative action effective 
by that date providing for a system of financing the 
schools in compliance with the education clause of the 
state constitution. Robinson v. Cahill. Supreme Ct... 457 

A lump sum distribution to an employee from a quali- 
fied pension plan is not taxable under the Tax on Capital 
Gains and Other Unearned Income Act. Atty. Gen. For- 
mal Opinion No. 1—1976. 494 

A party claiming a tax exemption under N.J.S.A. 54:4- 
3.6 must prove both that it was organized exclusively for 
one of the purposes enumerated in that statute and also 
that the property for which the exemption is claimed 
is actually and exclusively used for such purposes; the 
test is whether the property is reasonably necessary for 
such purposes, and the furnishing of housing facilities to 
resident physicians, interns and nurses on a_ hospital’s 
Staff is reasonably necessary for the proper and efficient 
operation of the hospital. City of Long Branch v. Mon- 
mouth Medical Center. App. Div. 513 

A building owned by a hospital and rented in part to 
physicians and dentists for offices wherein they conduct 
their private professional practices is not actually and 
exclusively used for hospital purposes, nor is a building 
owned by a hospital and rented in part to a retail phar- 
macy, and the Division of Tax Appeals does not have 
statutory authority to grant an exemption for a portion 
of that building. City of Long Branch v. Menmouth Medi- 
cal Center. App. Div. 513 

The current system of distributing fiscal burdens 
whereby the counties are required to pay for residual 
costs of operation of the courts, prosecutor’s offices, juries, 
prebation departments and welfare programs does not 
violate equal protection or due process nor does it violate 
the implicit premise of local government. Bonnet v. 
State of N.J. Law Div. 586 

The plain intent of the rent control ordinance here is 
to permit a landlord to pass on tu ‘iis tenants the cumu- 
lative amount of all real estate tax increases occurring 
after the ordinance went into effect, and the phrase 
“the previous year’? must be interpreted to mean 1972, 
the year previous to its enactment; accordingly, a land- 
lord may each year surcharge for the difference between 
the current tax and the tax for 1972. Apartment Manage- 
ment Co. v. Union Twp. Comm. App. Div. 599 

Real estate that is specifically devised (and does not 
have to be sold) does not come into the hands of the 
executor, and N.J.A.C. 18:26-7.10, which the Director of 
the Division of Taxation promulgated to implement the 
Transfer Inheritance Tax Act by defining and limiting 
the amount of the deduction allowable in respect of the 
payment of commissions to a personal representative, is 
valid; what effect, if any, N.J.S.A. 3A:6-16.2(c) may have 
upon the general issue here discussed with respect to 
real estate not specifically devised is reserved until that 
issue is actually presented. In re Estate of Widenmeyer. 
Supreme Ct. 601 

Although the taxpayer here may be holding the land 
for eventual resale or for speculation, the entire land (just 
as it was before the taxpayer’s acquisition) is deemed 
to be in agricultural use—the production and sale of hay 
—since the sales criteria of N.J.S.A. 54:4-23.5 are satisfied, 
even though only a portion of the land is actually being 
farmed. Twp. of Andover v. Kymer. App. Div. 663 

Limited-dividend non-profit housing corporations are 
exempt from payment of the New Jersey real estate 
transfer tax. New Ark Cooperative, Inc. v. Stalks. Law 
Div. 674 

The determination by the Division of Tax Appeals that 
the business activities of IBM in New Jersey do not 
subject it to the retail gross receipt tax is correct. Int’l 
Business Machine Corp. v. N.J. Dept. of the Treasury. 
App. Div. 717 

The fact that structures, whether enclosed or not, can 
be removed, and the land restored to its original condi- 
tion, does not determine their taxable status; the radio 
broadcasting towers here—which are attached directly to 
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the land, and are improvements thereto—are part of the 
realty and thus taxable by the municipality. Westing- 
house Broadcasting Co., Inc. v. Director, Division of 
Taxation. App. Div. _736 
Line-item appropriations in the Annual Appropriations 
Act to Trenton, Ewing Township and New Brunswick for 
municipal services constitute a spending of money by 
the State rather than taxation by the State, and there 
is no -justiciable issue in the exercise of such legislative 
power. Borough of Glassboro v. Bryne. App. Div. 736 
Interest income received by an estate or trust from 
exempt obligations under the New Jersey Tax on Capital 
Gains and Other Unearned Income Act maintains its 
exempt character as it passes through from the estate 
or trust to the individual taxpayer and is therefore not 
taxable under the Act. Atty. Gen. Formal Opinion No. 
7—1976. .. 743 
Beckwith v. U.S. U.S. Sup. Ct. 765 
A late notice under N.J.S.A. 54:4-23.13(b) of a disallow- 
ance of a claim for farmland valuation does not result 
in an automatic grant of such status in the absence of 
evidence that the delay has prejudiced the taxpayer. 
Franklin Estates, Inc. v. Edison Twp. App. Div. 788 
Estate of Baier v. Commissioner of Internal Revenue. 
3rd Circ. 789 
Income derived by authors in the form of royalties 
paid for rights to use their writings is not subject to 
taxation under the Tax on Capital Gains and Other Un- 
earned Income Act. Atty. Gen. Formal Opinion No. 
12—1976. 854 
An additional senior citizen homestead credit provided 
in Assembly Bill 1330 over and above the property tax 
relief provided to general homeowners is unconstitutional. 
Atty. Gen. Formal Opinion No. 15—1976. 881 
Tax Reform Act of 1976: The Conference Committee 
Report. 953 
Estate and Gift Tax Planning Under 1976 Tax Reform 
Act. By David Beck and Warren J. Taub. 1017 
Whether taxation or an exercise of the police power, 
the Private Non-vested Pension Benefits Protection Tax 
Act is unconstitutional if it constitutes special legisla- 
tion, since no notice, as required by N.J.S.A. 1:61 et 
seq., preceded its passage. Raybestos-Mannattan, Inc. v. 
Glaser. Chan. Div. 1028 
Highlights Of The Tax Reform Act of 1976. With Speci- 
fic Recommendations And Guidelines For Gifting With Em- 
phasis On The Date Of December 31, 1976. By Simon 
Levin and Stuart M. Gladstone. 1081 
Where the net annual rental is the fair rental value 
before taxes, capitalizing the net income before taxes 
is not inconsistent with New Brunswick v. N.J. Div. of 
Tax Appeals. Humble Oil and Refining Co. v. Boro of 
Englewood Cliffs. Supreme Ct. 1112 
Public pensions received from State retirement systems 
are not taxable under the New Jersey Gross Income Tax 
Act. Atty. Gen. Formal Opinion No. 26—1976. 1121 
The finding that no common level of assessment ex- 
isted in the township for the years in question could not 
reasonably have been reached here on sufficient credible 
evidence in the record; the subject property was assessed 
at the common level and the judge of the Division of 
Tax Appeals erred in applying the Director’s ratios to 
give discrimination relief. Vornado, Inc. v. Twp. of Wood- 
bridge. App. Div. 1137 
TAXIES 
The Board of Public Utility Commissioners has no juris- 
diction or regulatory authority over taxicab service; there 
is no evidence of “‘regular service between stated termini” 
here, and the ‘“Dial-A-Ride’”’ transportation service in 
question is a taxicab service, not an autobus service, and 
as such is within the authority of the municipalities to 
authe:ize, license, and regulate. Princeton Taxi Owners’ 
Ass’n vy. Mayor and Council of the Borough of Princeton. 
App. Div. 850 
TELEPHONES 
Telephone company’s use of tracing equipment to iden- 
tify the source of harassing calls does not involve state 
action so as to invoke Fourth Amendment considerations. 
State v. Droutman. County Ct. 851 
TENANCIES BY THE ENTIRETIES 
When a spouse signs a petition under N.J.S.A. 40:49-27 
as a taxpayer, he or she does not act for the marital part- 
ner, but rather expresses a positive incident of the status 
of taxpayers granted by the statute; each spouse may 
suitably represent the assessed value of property owned 
by tenancy in the entirety for the purposes of the statu- 
tory provision. Retz v. Mayor and Council of Twp. of 
Saddle Brook. Supreme Ct. 265 
Although a debtor’s interest in property held as a 
tenant by the entirety may be reached by his creditors, 
the remedy of partition is not automatically available to 
a purchaser at execution sale or to a grantee of a trustee 
in bankruptcy; in the case of partition sought by a trans- 
feree of the interest of one spouse in the family home, a 
court should be permitted to exercise its equitable dis- 
cretion and where, as here, a bankrupt husband lives 
with his young family in a modest home, it is within the 
equitable discretion of the court to deny partition, leav- 
ing the creditor to resort to some other remedy. New- 
man v. Chase. Supreme Ct. 473 
While policy considerations here preclude partition either 
in kind or by sale, plaintiff (who purchased from the 
trustee in bankruptcy the husband’s interest in the family 
home) is nonetheless entitled to the alternative equitable 
remedy of an accounting from his wife, his cotenant. New- 
man v. Chase. Supreme Ct. 473 
TENURE 
A board of education has the right to hire teachers as 
substitute teachers; time served as a substitute teacher 
is not to be counted toward tenure because such substi- 
tutes are not “‘teaching staff members’ within the mean- 


ing of the tenure statute. Biancardi v. Waldwick Bd. of 
Education. App. Div. . 417 


TORT CLAIMS ACT 

Under N.J.S.A. 54:45 a public entity is not liable for 
an injury resulting from the failure to provide ordinary 
traffic signals, signs or other similar devices, and there 
was no sudden or unexpected occurrence or condition 
here that imposed a duty under N.J.S.A. 59:4-4 to post an 
emergency traffic sign; the N.J. Highway Authority is 
thus immune from suit (for failure to post the height of 
a bridge) by the owner of a backhoe that was allegedly 
damaged when its boom hit the overpass of the Garden 
State Parkway. Spin Co. v. Maryland Casualty Co. ~~ 
Div. 

“Substantial compliance’ is based on the notion that 
substantially all of the required information has been given 
to those to whom the notice should be given, and that 
it has been given in a form that should alert the recipi- 
ent to the fact that a claim is being asserted against 
the sovereign. Lameiro v. West New York Bd. of Ed. 
Law Div. ; oo 


The provisions of N.J.S.A. 18A:16-6 mandating indemnity 
for employees of local boards of education are fully con- 
sonant with the provisions of the Tort Claims Act and 
are not repealed by it. Lameiro v. West New York Bd. 
of Ed. Law Div. ke A ee 2 Oe 

Where, as here, a plaintiff’s actions have been reason- 
able and his efforts diligent, excusable neglect or mis- 
take is ‘‘sufficient reason’? under N.J.S.A. 59:8-9 for 
failure to file the notice of claim within the 90-day period. 
Zwirn v. Hudson County. Law Div. .................. 41 


The clear intent of N.J.S.A. 59:9-2(d) was to restrict 
recovery for pain and suffering to those cases in which 
the medical expenses have exceeded $1,000; the statute 
expresses no intention of barring or limiting recovery 
for permanent injuries. Paterson v. Edison Twp. Bd. of 
Education. App. Div. 121 


The Newark Housing Authority is a ‘‘public entity’ as 
defined in N.J.S.A. 59:1-2 and the lower court properly 
dismissed plaintiff’s action on the ground that the Tort 
Claims Act was applicable to it. English v. Newark Hous- 
ing Authority. App. Div. 362 


Although the information plaintiff supplied to the mu- 
nicipal clerk’s office ordinarily would satisfy the notice 
requirements of the Tort Claims Act, there was no sub- 
stantial compliance here because it was not in written 
form; a writing is essential under N.J.S.A. 59:8-8. Anske 
v. Borough of Palisades Park. App. Div. . 440 


The Tort Claims Act does not prohibit the doctrine of 
equitable estoppel and, on the basis of the particular 
facts in this case, the borough is estopped to raise the 
defense of failure to comply with the notice provisions 
of N.J.S.A. 59:8-8. Anske v. Borough of Palisades Park. 
App. Div. 440 


The notice provisions of the Tort Claims Act do not 
affect the statute of limitations provisions of the claim 
asserted; the claim here accrued at the time of the acci- 
dent and the filing of the notice of late claim, authorized 
by court order, could not and did not extend the period 
for instituting the action beyond two years from the date 
of the accident. Anaya v. Vernon Twp. App. Div. 441 


The uninsulated piping used to heat the apartment 
owned and operated by the housing authority here was 
covered by applicable federal standards at the time of 
construction and is clearly the type of “plan or design 
of public property”? contemplated by N.J.S.A. 59:4-6; the 
Department of Community Affairs’ adoption in 1968 of a 
regulation that sets a higher standard than required in 
1951 does not destroy the authority’s immunity under the 
Tort Claims Act. Rodgers v. Passaic Housing Auth. App. 
Div. 539 

The court lacks jurisdiction to grant relief under N.J. 
S.A. 58:8-9 after the passage of one year from the ac- 
crual of a claim against a public entity. Pinckney v. 
Jersey City. Law Div. 568 

Legislative changes in the Tort Claims Act have not 
eliminated the notice requirement of N.J.S.A. 59:8-9; more- 
over, the type of suit sought to be filed here is specifically 
interdicted by N.J.S.A. 59:2-3(a) and (c), and it would 
appear useless to permit a complaint to be filed that 
must necessarily be stricken on a proper motion for 
summary judgment. Estate of Kingan v. Estate of Hurs- 
ton. Law Div. 575 


The discovery rule is applicable to the time limits for 
the filing of claims under the Tort Claims Act; plaintiff 
here did not know and had no reason to know of the 
x-ray damage to her ovaries, or of the existence of a 
cause of action based thereon, until their removal by 
surgery; her cause of action against the municipal hos- 
pital did not accrue until that surgery and she still has 
time to file her claim. Torres v. Jersey City Medical 
Center. Law Div. 638 


Delay in obtaining legal advice due solely to the under- 
standable reluctance of attorneys to handle a complex 
and difficult case of questionable value is excusable and 
understandable; inability to obtain representation can be 
as incapacitating as a physical incapability and should 
not act to bar plaintiff's claim, and her motion to file a 
late notice under the Tort Claims Act is granted. Torres 
v. Jersey City Medical Center. Law Div. 638 


The legislative design to bar subrogation claims under 
the Tort Claims Act is plain. Cucci v. Jaldini. App. 
Div. 726 

Here, since plaintiff had retained an attorney, and 
knew he had a possible cause of action, he has failed 
to show a sufficient reason for not filing his claim within 
the time limit of the Tort Claims Act. In re Roy. App. 
Div. 823 

The Legislature did not intend to allow recovery (where 
the $1,000 threshold provided in N.J.S.A. 59:9-2(d) is not 
met) for pain and suffering by denominating it permanent 


injury. Labarrie v. Housing Auth. of Jersey City. Hud- 
“ 96 
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TORT CLAIMS ACT, Cont’d 


The process of effecting a change in zoning is legisla- 
tive in nature and, under the express grant of immunity 
set forth in N.J.S.A. 59:3-2(b), defendants here cannot 
be held liable by their failure to act upon plaintiffs’ ap- 
plication for a change in the zoning law for any dam- 
ages that plaintiffs allege to have sustained. Girard v. 
Alvarez. App. Div. 1023 

Even assuming that the township attorney and the at- 
torney, engineer and consultants to the planning board 
are independent contractors, these defendants could not 
be held liable for the failure of the township counsel to 
rezone plaintiffs’ property. Girard v. Alvarez. App. 
Div. 1023 

Even if the present situation could be considered as 
falling within the purview of the discovery exception, 
plaintiff's action against the muncipality would still be 
barred by the two-year statute of limitations in the Tort 
Claims Act, since plaintiff was legally chargeable with 
notice of the passage of the ordinance in question. Mar- 
tin v. Twp. of Rochelle. App. Div. 1026 

As to the former township attorney, the action, if viable, 
is governed by the general, six-year statute of limitations; 
his substantive liability is controlled by the Tort Claims 
Act because he was a public employee at the time of the 
alleged willful misconduct. Martin v. Twp. of Rochelle. 
App. Div. 1026 


TORTS 
The tort-feasor here intended to produce injury to an- 
other and, even if the injury that resulted was greater 
than he intended, his act came within the exclusion 
clause of the homeowners insurance policy. Oakes v. 
State Farm Fire & Casualty Co. App. Div. 143 
The invitor’s duty should be kept within the bounds of 
that which is appropriate to his transitory relationship 
with the contractor or his employees, i.e., to provide 
facilities that are reasonably safe for the performance 
of the work; also, it is beyond the scope of reasonable 
foreseeability for a property owner to anticipate that 
an intruder would exit from a hole in the wall and use 
a gun from outside the building to injure a person per- 
forming work inside. Dwyer v. Erie Trading Corp. App. 
Div. 161 
The gist of the instant action is not for the type of 
personal damages usually flowing from a libel and slan- 
der action; rather, it is for damages to plaintiff’s business 
by virtue of the failure of others to deal or contract with 
plaintiff, affecting plaintiff’s business and right to earn 
a living, and the one-year statute of limitations of N.J. 
S.A. 2A:14-3 is not applicable to the case. Henry V. Vac- 
caro Constr. Co. v. A. J. DePace, Inc. Law Div. 238 
In the absence of other distinguishing factors, an owner 
of a stolen vehicle is not liable for the consequences 
of the negligent acts of a thief merely because he parked 
his car with the keys therein, and the parking lot operator 
is also absolved from liability; Zinck v. Whelan is re- 
spectfully disagreed with. Hill v. Yaskin. App. Div. 272 
The evidence here was sufficient to support a jury find- 
ing that, as plaintiff “was edging out” into the 28-foot- 
wide road, defendant’s station wagon could have reason- 
ably been expected to come into proximity to the space 
her car would be required to occupy in the course of its 
being maneuvered into the roadway; it was, accordingly, 
appropriate for the trial court to inform the jury of the 
pertinent provision of N.J.S.A. 39:4-66.1. Heverly v. 
Kutniewski. App. Div. 510 
Skiing as a recreational sport is engaged in by per- 
sons of all ages, and the 17-year-old defendant’s attempt 
here to negotiate the beginners’ slope certainly cannot be 
characterized as a skiing activity that, as a matter of 
law, was hazardous to others and required that he be 
held to an adult standard of conduct; the applicable 
standard of care is that of a reasonable person of like 
age, intelligence and experience under like circumstance. 
Goss v. Allen. Supreme Ct. 617 
Where the facts presented warrant it, a person (not the 
holder of a liquor license) who furnishes excessive 
amounts of intoxicating liquors to a minor on a social 
occasion may be held liable for the intoxicated minor’s 
negligent acts that cause injury to an innocent third 
party. Linn v. Rand. App. Div. 601 
Liability for the tort of a predecessor corporation may 
be imposed upon a corporation where there has been 
a merger or a consolidation, and a de facto merger will 
also operate to impose liability; the most relevant factor 
is the degree to which the predecessor’s business entity 
remains intact. Joseph Wilson v. Fare Well Corp. Law 
Div. 718 
France v. A.P.A. Transport Corp. does net limit the 
abrogation of parent-child immunity to automobile negli- 
gence actions, and there is no sound reason to deny 
recovery in a dog-bite case on the basis of the litigants’ 
familial relationship. Dower v. Goldstein. App. Div. 891 
The deterrent factor to searches under warrants based 
on affidavits containing false information is now said to 
lie in civil damage suits; here, disclosure of the in- 
formant’s identity is essential to assure a fair determina- 
tion of the issues. Cashen v. Spann. Law Div. 950 
To impose liability on a government contractor that 
strictly complies with the plans and specifications pro- 
vided to it by the U.S. Army in a situation such as this 
would seriously impair the government’s ability to formu- 
late policy and make judgments pursuant to its war 
powers; Ford Motor Company was under no duty to in- 
stall seat belts in the jeeps it sold the Army. Sanner v. 
Ford Motor Co. Law Div. 1003 
One can readily conceive of situations where ‘‘the man- 
ner in which the claim has been handled and the harass- 
ment to which the plaintiff has been subjected’ might 
justify damages. Fiore v. Sears, Roebuck & Co. Law 
Div. 1072 


TRAFFIC 


Under N.J.S.A. 54:45 a public entity is not liable for 
an injury resulting from the failure to provide ordinary 
traffic signals, signs or other similar devices, and there 


was no sudden or unexpected occurrence or condition 
here that imposed a duty under N.J.S.A. 59:4-4 to post an 
emergency traffic sign; the N.J. Highway Authority is 
thus immune from suit (for failure to post the height 
of a bridge) by the owner of a backhoe that was allegedly 
damaged when its boom hit the overpass of the Garden 
State Parkway. Spin Co. v. Maryland Casualty Co. 
Law Div. ae 

‘Crosswalk,’ as used in N.J.S.A. 39:4-144, which re- 
quires a motorist at a designated stop street to come to a 
complete stop, means an unmarked as well as a marked 
one. State v. O’Connor. App. Div. .......... 536 


TRANSPORTATION 

There is nothing wrong in the Commuter Operating 
Agency’s expanding the determination, even though not 
required by N.J.S.A. 27:14-17, to include its plans for bus 
as well as rail carriers, and to specify the allocation of 
available funds to both. In re Public Hearings on the 
Amended Determination of the Commuter Operating Agen- 
cy for Fiscal 1975-76. App. Div. .... 764 

Since the action taken by the Commuter Operating 
Agency could not legally have taken effect until Dec. 11, 
1975 at the earliest, fare increases paid by riders from 
Dec. 1 to that date will have to be refunded. In re Pub- 
lic Hearings on the Amended Determination of the Com- 
muter Operating Agency for Fiscal 1975-76. App. Div. 764 


TRUTH IN LENDING 

Johnson v. McCrackin-Sturman Ford, Inc. 3rd Cire. . 55 

Plaintiff here was required, upon acceleration (which 
is essentially a prepayment), to rebate to defendant the 
unearned portion of the finance charge; in the circum- 
stances, it was unnecessary to include in the contract 
a separate provision delineating the method of rebate 
in the event of acceleration. Washington Motor Sales v. 


Ferreira. App. Div. 649 
UNAUTHORIZED PRACTICE OF LAW 
Committee Opinion No. 19 505 


UNIFORM COMMERCIAL CODE 
A pledgee is not responsible for a decline in market 
value of securities pledged to it as collateral for a loan 
absent a showing of bad faith or a negligent refusal to 
sell after demand. New Jersey Bank v. Toffler. App. 
Div. 382 
N.J.S.A. 39:10-8 ensures that buyers of motor vehicles 
out of a dealer’s inventory in the ordinary course of busi- 
ness are entitled to the protection afforded by ‘9-307(1) 
of the UCC as against security interests held by third 
parties such as defendant bank here, even if such inter- 
ests were otherwise perfected; the bank is ordered to 
surrender the certificates of origin. Cunningham v. Came- 
lot Motors, Inc. Chan. Div. 384 
The ordinance here, which requires an auctioneer to 
refund the purchase price when demand is made within 
72 hours after purchase, is a reasonable restriction on 
the business of auction sales, is in all respects a lawful 
exercise of municipal power and is not in conflict with 
the Uniform Commercial Code. B. Jeselsohn, Inc. v. At- 
lantic City. Supreme Ct. 479 
The mortgagees here were holders in due course of 
the trust corporation’s check (for assignment of the mort- 
gage to another corporation owned by a defrauding trus- 
tee); their attorney in the negotiation of the transaction, 
without actual knowledge of any wrongdoing. was cloaked 
with the same immunity as they were. Breslin v. N.J. 
Investors, Inc. Supreme Ct. 625 
There being no statute ordaining that a note obtained 
in violation of an injunction is void and unenforceable, 
the illegality involved is not a “‘real’’ defense and the 
note here is enforceable in the hands of the holder in due 
course who had no knowledge or notice of the injunction. 
Mortgage and Investment Corp. v. Berenyi. App. 
Div. .. ets was Mayans oe ee 649 
Permitting an action by a drawer against a collecting 
bank on the theory that circuitry of action is avoided 
assumes too much; read plainly, N.J.S.A. 12A:4-207 ex- 
tends no warranties to the drawer of a check. Life Ins. 
Co. of Virginia v. Snyder. County Dist. Ct. 775 
The Uniform Commercial Code does not build an ac- 
celeration clause into every installment contract involv- 
ing personal property; such a provision remains a mat- 
ter of agreement between the parties to the instrument. 
General Electric Credit Corp. v. Castiglione. Law Div. 777 
Where check for $7,000 that was drawn to the order 
of “Robert Bisceamp Atty. for F.I.B., Inc.” on plaintiff 
bank was erroneously paid by the bank (the drawer hav- 
ing only $8.50 in his account), summary judgment for 
plaintiff is affirmed; F.I.B. was not the payee of the 
check and did not fall within either category of persons 
as to whom payment or acceptance is final under N.J. 
S.A. 12A:3-418; similarly, the attorney, although he was 
the payee and a holder, was neither a holder in due course 
ner one who had changed his position in reliance upon 
payment. Maplewood Bank and Trust Co. v. F.1.B., Inc. 
App. Div. 849 
Clearly, the harsh result of requiring defendant to pay 
both the purchase price of equipment and the full rental 
value thereof, when the occasion for doing so arose from 
defective banking procedures, is not a result that should 
be summarily embraced. Chemical Bank v. Penny Plate, 
Inc. Div. 1112 
Plaintiff, who was net a holder in due course, took 
the instrument subject to the defense that delivery was 
conditional or for a special purpose only, and proof of any 
such delivery pursuant to the alleged collateral agree- 
ment between plaintiff and defendant would clearly not 
be precluded by the parol evidence ruJe. Chera v. The 
Shores. App. Div. 1140 


Ann 
APP. 


UNEMPLOYMENT COMPENSATION BENEFITS 
Federal Unemployment Program, which denies unem- 
ployment benefits during eight weeks surrounding preg- 
nancy without corresponding eligibility for disability bene- 
fits, is unconstitutional. Atty. Gen. Formal Opinon No. 
4—1976. 680 
Provisions of Unemployment Compensation Law that 
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deny unemployment benefits for eight weeks surrounding 
termination of pregnancy but allow disability benefits for 
the same period are constitutional. Atty. Gen. Opinion 
No. 4—1976. se 680 

Since appellant received as back pay, by settlement, 
an amount that averaged substantially more than his 
weekly benefit rate, he was not “unemployed” within the 
meaning of N.J.S.A. 43:21-19(m); that provision, read 
together with N.J.S.A. 43:21-5, requires that he refund 
all benefits received during the period covered by his 
back-pay award. Caldwell v. Div. of Unemployment and 
Disability Ins. App. Div. 


UNINSURED MOTORISTS 
Insofar as the ‘“‘written consent” exclusionary provision 
in the policy restricts the insured’s right to compromise 
and settle his claim against an insured motorist who 
might be liable to him as the result of an accident in 
which an uninsured motorist was also involved, it is con- 
trary to the purpose of N.J.S.A. 17:28-1.1 and is invalid 
and ineffective on the facts as presented. Government 
Employees Insurance Co. v. Shara. Chan. Div. ... 38 
Any provision in an uninsured motorist policy that re- 
duces the amount payable to the insured because of re- 
ceipt of worker’s compensation benefits is invalid. Swee- 
ney v. Hartford Accident and Indemnity Co. Law Div.. 38 
Since the minimum statutory limit for bodily injury or 
death (at the time of the accident $10,000 per person) 
was not available to each plaintiff here, the tortfeasor’s 
automobile was actually uninsured as to the difference 
between the amount of insurance coverage available and 
the minimum statutory limit, and each plaintiff is en- 
titled to recover under his uninsured motorist endorse- 
ment the full amount of his damages up to a total of 
$10,000, less the amount already received by way of 
settlement with the tortfeasor’s insurance company. Gor- 
ton v. Reliance Ins. Co. App. Div. 153 
Insured’s demand for arbitration under his insurer’s 
uninsured-motorist endorsment is not governed by the 
statute of limitations applicable to torts and he may not 
be denied access to arbitration of his claim on the basis 
of that statute. Selected Risks Ins. Co. v. Dierolf. Chan. 
Div. 294 
There is no substantial reason here for interfering with 
the arbitration proceedings in Pennsylvania pursuant to 
the insurance policy’s uninsured motorist coverage, and 
the insurer cannot validly object; after all, it is a cor- 
poration of that state, the policy was issued there and 
the insured was a Pennsylvania resident when the con- 
tract was entered into. Keystone Ins. Co. v. Bowman. 
App. Div. 315 
To provide the insured maximum access to sources of 
indemnification, but preclude a double recovery as to 
any losses, the workers’ compensation award should be 
set off from the total amount of claimant’s damages; the 
uninsured motorist coverage carrier should then pay the 
balance of claimant’s damages up to the maximum 
amount recoverable under the endorsement. Selected 
Risks Ins. Co. v. Schulz. Chan. Div. 770 
Questions of coverage that are equally related to the 
concededly arbitrable questions of the uninsured’s lia- 
bility and fault~even when depending for their resolu- 
tion upon pure questions of fact—must be determined in 
a court of law before the arbitration (if there is to be 
any) is commenced. Government Employees Ins. Co. 
v. Bovit. App. Div. 784 


UNSATISFIED JUDGMENT FUND 
U.S. v. Studivant. 3rd Circ. 208 


VARIANCES 

The holder of a variance who has not yet fully exer- 
cised it is not completely immune from a subsequent, 
valid ordinance that, as a matter of general zoning, pro- 
hibits in the future the use for which the variance was 
granted, and the effect of a subsequent amending or- 
dinance depends on the extent to which he has gone in 
his efforts to carry such use into fruition; here, where 
respondents without good cause slept upon their rights, 
equitable principles compel an affirmance of the action 
of the planning board in denying site-plan approval. 
Dimitrov v. Carlson. App. Div. 199 

A site-plan review application should not properly come 
to the planning board unless and until a required use 
variance has been approved by the governing body 
afier favorable recommendation by the board of adjust- 
ment. Sander v. Warren Twp. Planning Bd. App. 
Div. 607 

Fundamental fairness demands an opportunity to test 
the trustworthiness of evidence adduced before an ad- 
ministrative agency and to explain or rebut it; assum- 
ing that the planning board’s adverse recommendation 
here was within its authority, improperly submitting it 
to the board of adjustmert for consideration in the use- 
variance hearing constituted an intrusion that the appli- 
cant would be unable to meet effectively in the absence 
of an opportunity to cross-examine the author of the ac- 
companying report. Sander v. Warren Twp. Planning 
Bd. App. Div. 607 

Since the burden rests with the applicant to establish 
the criteria for the grant of a variance, it must demon- 
strate that the affirmative evidence in the record dictates 
the conclusion that the denial was arbitrary; the rec- 
ord before the board of adjustment here amply supports 
the denial because of the applicant’s failure to establish 
the statutory prerequisite of ‘special reasons.’’ Kenwood 
Associates v. Englewood Bd. of Adjustment. 663 
VENUE 

The drafters of R. 4:3-2(a)(2) were aware of actions 
against the State, and determined not to limit such 
actions solely to where the cause of action arose; venue 
here was properly laid in the county of plaintiff’s resi- 
dence, and the fact that one party is the State is not 
sufficient justification to depart from R. 4:3-2(a)(3). 
J. J. Nugent Co. v. Sagner. Law Div. . ... .... 808 
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VETERANS’ TENURE ACT 


The Medical and Dental Act evidences a clear legisla- 
tive purpose and plan to withhold the protection of the 
Veterans’ Tenure Act from persons such as appellant, 
appointed by the board of trustees to the academic, ad- 
ministrative and teaching staffs of Martland Hospital; 
the fact that the board did not fix her term of office does 
not give her the protection of the Act. College of Medi- 
cine and Dentistry of N.J. v. Morrison. App. Div. 737 


VIDEOTAPE 

Since the use of videotape is not expressly prohibited 
by the rules, there is no reason why its use cannot be 
ordered in an appropriate case as an additional method 
of recording a deposition; such an application is addressed 
to the sound discretion of the trial judge. Biumberg v. 
Dornbusch. App. Div. 529 


VOICE IDENTIFICATION 

It is incumbent upon a trial court to conduct a voir 
dire proceeding in order to determine whether an out-of- 
court voice identification was so impermissibly suggestive 
as to give rise to a very substantial likelihood of mis- 
identification; the trial court’s conclusion as to the re- 
liability of the identification is amply supported here by 
the credible evidence. State v. Johnson. App. Div. .. 320 


WAR POWERS 

To impose liability on a government contractor that 
strictly complies with the plans and specifications pro- 
vided to it by the U.S. Army in a situation such as this 
would seriously impair the government’s ability to formu- 
lete policy and make judgments pursuant to its war 
powers; Ford Motor Company was under no duty to 
install seat belts in the jeeps it sold the Army. Sanner 
v. Ford Motor Co. Law Div. 1003 
WARRANTIES 

Since trichinae are, in a sense, natural to pork products, 
the (implied) warranty of fitness is not that the pork 
offered for saie is free of trichinae, but rather that it 
is edible after proper cooking. Hollinger v. Shoppers 
Paracise of N.J. App. Div. 826 


WELFARE 
A local welfare board is required to provide training 
allowance and child-care funds in appropriate circum- 
siamces as part of the AFDC program and is granted 
discretion to determine the eligibility of claimants for 
such payments in accordance with federal and state 
statutes and regulations; it is an agent of the State and 
may not proceed contrary to the State department’s poli- 
cies nor establish a general regulation not authorized 
by federal and state law. Essex County Welfare Bd. v. 
Dept. of Institutions and Agencies. App. Div. 337 
Since every award under the General Public Assis- 
tance Law is within the discretion or judgment of the 
municipal Director of Welfare, who is expected to make a 
monthly re-evaluation of all such grants, it would be a radi- 
cal distortion of the legislative intent to overrule the 
decision of the Director unless it can be definitely shown 
that she has abused that discretion through arbitrary or 
capricious treatment of an applicant, and it cannot be 
said that the Director here abused her discretion by ad- 
hering to the General Assistance Budget Manual in fix- 
ing the level of aid. Harris v. Emory. Juv. & Dom. Rel. 
Ct. 330 
The State is empowered to overturn the decision of 
a local welfare board based on a local policy that failed 
to consider the merits of a particular case. Essex County 
Welfare Bd. v. Dept. of Institutions and Agencies. App. 
Div. 419 
N.J.S.A. 44:7-15 invested the county welfare board with 
a lien having all the attributes, benefits and obliga- 
tions of a judgment in an action at law, and the prescrip- 
tive period for the bringing of an action on a judgment 
is 20 years; the board’s motion here for a writ of execu- 
tion is denied since its “judgment” is no longer a valid 
lien upon realty. Cumberland County Welfare Bd. v. 
Roberts. Cumberland Co. Ct. 467 
The municipal welfare department here has complied 
with N.J.S.A. 44:8-107 et seq. in granting plaintiff an 
assistance award that follows the schedule set forth in 
the State’s General Assistance Budget Manual, and plain- 
tiff’s application to compel an increase is denied. Pur- 
nell v. City of Bridgeton. Juv. & Dom. Rel. Ct. 550 
Interest is not the unqualified right of the prevailing 
litigant; the exercise of the trial court’s discretion here 
in disallowing interest on money repaid to a county wel- 
fare board that was later determined should be refunded 
to the welfare recipient (since it was received by him as 
social security disability benefits) was not wide of the 
mark. Corallo v. Essex County Welfare Bd. App. Dv. 608 
The regulation of the Division of Public Welfare set- 
ting lower levels of financial assistance to persons classi- 
fied as ‘‘employable’’ than to those classified as “‘unem- 
ployable” plainly conflicts with the legislative standard 
and must be set aside as to those who are unemployed 
solely because of lack of employment opportunity. Pas- 
cucci v. Vagott. Supreme Ct. 617 
The county here has the power to abolish the county 
welfare board as it presently exists pursuant to the pow- 
ers bestowed on it by the Optional County Charter Law. 
American Federation of State, County and Municipal 
Employees v. Hudson County Welfare Board. Chan. 
Div. 691 
The welfare board here may not recover money paid 
to the parents under Aid to Dependent Children prior 
to the father’s accident and before his claim was pend- 
ing; also, since the validity of the agreement to repay 
cannot be determined, recovery as to the money given 
as assistance after the accident must be denied. Cum- 
berland County Welfare Bd. v. Rodriquez. Law Div. .. 1105 
In a case where the child may use the money recovered 
as the result of an accident to receive medical treatment 


in the future, the courts should be especially reluctant 
to use the money to repay the welfare board. Cumber- 
land County Welfare Bd. v. Rodriquez. Law Div. 1105 

Blank forms signed when there was no pending claim 
cannot be considered valid repayment agreements as re- 
quired by N.J.S.A. 44:10-4(a), and the welfare board may 
not be permitted repayment for assistance granted dur- 
ing the pendency of the claim. Cumberland County Wel- 
fare Bd. v. Rodriquez. Law Div. 1105 

The welfare board cannot take control of the funds 
(recovered as the result of an accident) and keep the 
minor on the welfare rolls; there is no statutory au- 
thorization for this type of prepayment arrangement. 
Cumberland County Welfare Bd. v. Rodriquez. Law 
Div. 1105 

It is the duty of a county welfare board to determine 
whether immediate need exists at the initial contact with 
the applicant; if it is determined that an applicant’s 
available resources are less than the appropriate pub- 
lic assistance standard, then she is to be deemed in im- 
mediate need and is to be given immediate assistance; 
a written statement, signed under oath by the applicant, 
is to be deemed sufficient evidence of eligibility for 
presumptive eligibility purposes. Gilbert v. Tull. Law 
Div. 1129 

It is not the duty of a municipal welfare department 
to furnish assistance to persons who are eligible for one 
of the categorical assistance programs but who, because 
the county welfare board has misapplied the law, are 
not receiving the assistance to which they are entitled; 
the remedy, when illegally denied categorical assistance, 


is to seek administrative or judicial review. Gilbert v. 
Tull. Law Div. nee . 1129 
WETLANDS 


The Wetlands Act of 1970 contemplates that any activity 
subject to regulation as affecting covered wetlands is not 
prohibited unless and until the Commissioner of the De- 
partment of Environmental Protection has filed a wetlands 
map and promulgated an appropriate order, pursuant 
to which a permit may issue upon application. Love- 
ladies Property Owners Ass’n, Inc. v. Raab. App. 
Div. . 19 

The Legislature did not intend to exempt coastal wet- 
lands from the mapping and other regulatory require- 
ments of the Wetlands Act of 1970. Loveladies Property 
Owners Ass’n, Inc. v. Raab. App. Div. 19 

Fairness and overall administrative balance and sound- 
ness are reasonably secured by the regulations under the 
Wetlands Act of 1970. In re the application of Triarch 
Corp. for a Type B Wetlands Permit. App. Div. 455 


WIDOWERS 

Since defendants have failed in their burden of show- 
ing countervailing equity or policy consideration of suffi- 
cient compulsion to outweigh the very basic proposition 
that a female wage-earner has a constitutional right to 
expect that her earnings will produce the identical bene- 
fits for her family as do the earnings of a man, those sec- 
tions of N.J.S.A. 43:13-22.20 and -22.3 requiring proof of 
a widower’s dependency are ordered excised. Palagonia 
v. City of Newark. Chan. Div. 817 


WILLS 


In re Coe is not fully applicable to the situation of the 
adult adoptee and N.J.S.A. 2A:22-3 should not be con- 
strued to constitute the adopted adult here a “child” of 
the testator’s son; this adoption is an abuse of the adop- 
tion process and of testator’s will and, in that sense, 
a “fraud” within the meaning of Coe. In re Estate of 
Griswold. Morris Co. Ct., Probate Div. 598 

The relationship of proponent to decedent as her at- 
tornev here did create a confidential relationship be- 
tween them so that the bequest of her entire estate to 
him was at least ‘‘slight circumstances’’ suggestive of 
unfairness and imposition and sufficient to raise the pro- 
cedural presumption of undue influence; however, the 
proofs abundantly overcame the presumption and af- 
firmatively negated undue influence. In re estate of Lehner. 
Supreme Ct. 623 

Statements by decedert describing proponent’s ‘‘actions 
towards her,’’ while admissible to show decedent’s state 
of mind, is not competent to show acts of undue influ- 
ence. In re estate of Lehner. Sirreme Ct. 623 
VIRETAPS 

An “aggrieved party,’ with standing to contest the 
validity of a wiretap, is one who has been the target of 
a search and seizure by electronic surveillance or who 
was a party to an intercepted communication, and is to 
be distinguished from one who merely claims prejudice 
through the use ef evidence gathered as a consequence 
of a search and seizure directed at someone else. State 
v. Murphy. Law Div. 137 

The authority to intercept telephone conversations is 
not limited to conversations between a party named in 
the order and others; assuming the substance of probable 
cause, the conversations of everyone using the telephone 
may be intercepted. State v. Murphy. Law Div. 137 

The plain import of N.J.S.A. 2A:156A-12 requires the 
naming of a specific person in a wiretap order when law 
enforcement officials have probable cause to believe that 
such an individual is committing or is about to commit 
an offense; the listing of known persons is a statutory 
precondition to a valid intercept order, and the breach 
of that requirement here renders the order insufficient 
on its face, and suppression of any derivative evidence 
follows as a necessary consequence. State v. Murphy. 
Law Div. 137 

Even without express statutory authority, the New Jer- 
sey Bell Telephone Company can be compelled to make 
an in-progress trace by grand jury subpoena or by court 
order similar to a search warrant. In re An In-progress 
Trace of a Wire Communication. App. Div. 265 

Even if an application for a trace need not be made 
under the wiretap act, or comply with it, such an appli- 
cation may still have to respect the Fourth Amendment, 





and an application for an order for a trace for such a 
purpose as the one here may be made under N.J.S.A. 
2A:156A-12. In re An In-progress Trace of a Wire Com- 
munication. App. Div. she . 265 
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WITNESSES 
Had it been disclosed here that the prosecutor had 
recommended, and the State’s witness received, favor- 
able treatment in the form of a conditional dismissal of 
a criminal charge against her, and that at the time she 
testified she was still in the process of achieving a com- 
plete dismissal of such charge, defendant could have 
attacked her credibility by suggesting a possible motive 
for her testimony; due process requires that the State 
disclose information it possesses material to the de- 
fense, even where it concerns only the credibility of a 
State’s witness. State v. Spano. Supreme Ct. . 238 
The correct standards were applied here by the trial 
court and the findings that the recantation testimony 
was “patently untrue’ and “unbelievable’’ will not be 
interfered with. State v. Carter. Supreme Ct. 241‘ 
The State’s obligation to disclose to defense counsel 
information it possesses or materials in its file is not 
limited to evidence that affirmatively tends to establish 
a defendant’s innocence but would include any informa- 
tion material and favorable to a defendant’s cause even 
where the evidence concerns only the credibility of a 
State’s witness; here, both the October 11 tape and the 
promises made to Bradley clearly possessed the capacity 
to have affected the jury’s evaluation of the credibility of 
the witnesses’ identification testimony, and the State, 
therefore, had the obligation to disclose, even absent in- 
quiry. State v. Carter. Supreme Ct. 241 
If the court permits the prosecutor to comment on the 
non-production of certain witnesses, defendants should be 
afforded ample opportunity to explain any efforts to 
produce these witnesses and reasons for their non-pro- 
duction. State v. Hare. App. Div. 414 


There is no reason why a stipulation such as the one 
here, freely and voluntarily made with full knowledge of 
defendant’s right to refuse, should not be enforced with 
regard to the admissibility of polygraph tests taken by 
witnesses as well as a defendant. State v. Taylor. App. 
Div. 442 
This is not a situation such as contemplated by R. 3:15-2, 
where a severance would clearly be required unless ef- 
fective deletion could be made (since a statement stand- 
ing alone cannot be cross-examined); here, since the co- 
defendant (who does not have a criminal record) could 
surely testify as a State’s witness, there appears to be 
no need for a severance to prevent him from testifying 
in his own behalf in a joint trial where he is expected to 
inculpate defendant (who has a criminal record); co- 
defendant’s counsel may properly tell the jury that his 
client took the stand although under no legal obligation 
to do so, but shall not state or imply that defendant’s 
relinquishment of his right to testify creates any evi- 
dence or inference of guilt; it might be advisable for 
the trial judge to approve in advance counsel’s language 
in this sensitive area; the prosecutor should not find it 
necessary to comment on the subject at all. State v. 
Guibilio. Law Div. 551 

The prosecutor here, having shown good cause, is en- 
titled preliminarily to examine the proposed juvenile alibi 
witness’ medical and psychiatric records and use them 
in connection with a motion for a psychiatric examina- 
tion; he, his expert and the attorneys for the juvenile and 
the defendant, and their experts, shall keep such infor- 
mation confidential, and any hearing with respect to her 
competency should be held in camera. State v. Allen. 
Supreme Ct. : 622 
WORDS AND PHRASES 

“Substantial compliance’ is based on the notion that 
substantially all of the required information has been 
given to those to whom the notice should be given, and 
that it has been given in a form that should alert the 
recipient to the fact that a claim is being asserted against 
the sovereign. Lameiro v. West New York Bd. of Ed. 
Law Div. 39 

A party who resorts to equity to foreclose a mort- 
gage exposes himself to the operation ef equitable prin- 
ciples and must submit to an equitable resolution of the 
issues raised, and the single controversy doctrine requires 
that a party litigate all aspects of a controversy in a 
single preceeding; here, where the thrust of the counter- 
claim is the assertion that plaintiff had breached the 
underlying agreement in relation to which the mortgage 
was executed and interfered with defendants’ rights un- 
der that agreement, these claims were germane to the 
foreclosure action within the meaning of R. 4:7-1 and 
should net have been severed and transferred to the Law 
Division. Leisure Technology-Northeast, Inc. v. Klingbeil 
Holding Co. App. Div. ; 

In the absence of ambiguous language, the court has 
no right to disregard the plain terms of an insurance 
policy and arbitrarily construe those terms in order to 
effectuate a liberal policy of preferential treatrnent to an 
assured in litigation against a carrier; the keystone of 
construction of a term in a policy is the understanding 
of members of the general public who purchase the in- 
surance, and the term ‘employee’? has a_ well-estab- 
lished significance in the understanding of laymen—an 
understanding that does not encompass a relative who 
performs perfectly gratuitous service as an accommo- 
dation. Petronzio v. Brayda. App. Div. 158 4 

Where, as here, the disability is the end result of a 
preexisting cardiovascular condition, work effort alone, 
whether unusual or excessive, cannot be considered a 
traumatic event, even though it may have aggravated or 
accelerated the preexisting disease; plaintiff fireman’s 
application for an accidental disability pension under 
N.J.S.A. 43:16A-7 was properly denied. Cattani v. Bd. 
of Trustees, Police and Firemen’s Retirement System. 
Supreme Ct. 289 
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WORDS AND PHRASES, Cont’d 

The term ‘‘negotiate’” in N.J.S.A. 40A:11-5(4) is not 
used as a word of art designating any particular method 
of arriving at a contract price—it is simply an alterna- 
tive method, distinguishable from rigid biddng procedures, 
permitted after a municipality has been unable to obtain 
a reasonable price through competitive bidding; the pro- 
cedure adopted here does not offend the intent or spirit 
of the legislation. Interstate Waste Removal Co., Inc. 
v. Bd. of Comm’ners of the City of Bordentown. App. 
Div. a efi! 540 

The construction by the Division of Unemployment and 
Disability Insurance of the word ‘‘week” in N.J.S.A. 
43:21-39 to mean “‘any portion of a week’ is consistent 
with the legislative intent. Continental Casualty Co. v. 
Knuckles. App. Div. 782 


WORKER’S COMPENSATION 


Any provision in an uninsured motorist policy that re- 
duces the amount payable to the insured because of re- 
ceipt of worker’s compensation benefits is invalid. Swee- 
ney v. Hartford Accident and Indemnity Co. Law Div.. 38 

A disfiguring injury to the eye may cause an impair- 
ment to the employee’s earning potential in addition to 
that caused by loss of vision, and the effect of such 
injury may be distinct and independent of loss of sight 
and thus compensable under N.J.S.A. 34:15-12(c)(22) as 
an instance of “other” permanent loss measured as a 
portion of total disability and not as a portion of the 
scheduled award for loss of sight. Englishman v. Faber 
Cement Block Co. App. Div. 63 

There is a diversity of opinion among the states on 
whether reimbursement of an insurer should be made 
after deduction of reasonable attorneys’ fees incurred in 
effecting the recovery; concluding that the more equitable 
rule is to provide for such deduction is a far cry from 
holding that the contrary view is so offensive to New 
Jersey’s public policy that the foreign law should not 
apply; judgment of the Appellate Division applying New 
York law here, which does not provide for such deduc- 
tion, affirmed. Breslin v. Liberty Mutual Ins. Co. Su- 
SPCC SS | CaP eer cI tn Pe as ae ICU me eR 270 

Petitioner here made out a prima facie case of total 
permanent disability under the odd-lot doctrine and, un- 
less the employer comes forward with proof that employ- 
ment of the kind mentioned is available for petitioner, 
the judge of compensation will be justified in rendering 
an award of total and permanent disability. Germain v. 
Cool-Rite Corp. Supreme Ct. ... ; ; . 334 

The term “nature of his disability’? encompasses not 
only the type of disability (here asbestosis), but the extent 
thereof ; where an employee has once received compen- 
sation for an occupational disease and thereafter suffers 
additional disability from additional exposure, he can 
file a claim petition for that disability within two years 
after he knew or ought to have known of the increased 
disability despite knowledge as to the type of disability 
acquired in connection with the original award. Mikitka 
v. Johns-Manville Products Corp. App. Div. . 377 
; Where the attorneys’ fee paid by the injured worker 
in a third-party action is 26% of the amount recovered, 
a pro rata sharing by the compensation carrier (of either 
the amount paid in satisfaction of its lien or the extent 
to which it has been released from future obligations) 
is likewise 26%. Pagan v. Hillside Metal Products, Inc. 
App. Div. eS Re oe a : 514 

The intention of N.J.S.A. 34:15-40 that the employer 
or his workers’ compensation carrier be subrogated to 
the injured employee’s cause of action against a third- 
party tort-feasor to the extent of compensation payments 
made, regardless of the employer’s negligence, is too 
clearly expressed in the statute itself to permit a dif- 
ferent judicial construction, and the policy encompassed 
by the statute is not so plainly offensive to principles 
of justice, if offensive at all, as to warrant straining for 
a result contrary to the clear expression in the statutory 
language. Schweizer v. Elox Div. of Colt Industries. 
Supreme Ct. pete 553 

An agreement to indemnify an indemnitee against its 
own negligence must be intended and clearly expressed; 
the manufacturer here, found liable because of its negli- 
gence in failing to attach a suitable notice warning the 
operator of the machine to wear safety glasses, may not 
claim the benefit due a blameless third party of an im- 
plied indemnification undertaking by the employer. Ru- 
volo v. U.S. Steel Corp. Law Div. 629 

To provide the insured maximum access to sources of 
indemnification, but preclude a double recovery as to 
any losses, the workers’ compensation award should be 
set off from the total amount of claimant’s damages; 
the uninsured motorist coverage carrier should then pay 
the balance of claimant’s damages up to the maximum 
amount recoverable under the endorsement. Selected 
Risks Ins. Co. v. Schulz. Chan. Div. 720 

The evidence here clearly supports the thesis that the 
total permanent disability found by the judge of com- 
pensation had a causal connection with the prior condi- 
tion that produced the award or partial permanent dis- 
ibility; the Second Injury Fund is inapplicable. Shepley 
v. Johns-Manville Products Corp. App. Div. 735 

The Superior Court could allow attorneys’ fees here, 
and it would be anomalous to hold that the successful 
employer, who has been put to effort and expense in liti- 
gating the question of insurance coverage, is barred 
from recovering attorneys’ fees and costs from the Divi- 
sion of Workers’ Compensation. McLean v. S & L Steel 
Co. App. Div. er ; B05 782 

For the appellate court to determine the propriety of 
the fee awarded by the judge of compensation, there must 
be a record that can be scrutinized; on remand, peti- 
tioner’s attorney has the burden of demonstrating the 
extent of his efforts, including the time actually spent 
in rendering services. Barbarevech v. Johns-Manville 
Products Corp. App. Div. ...... 877 

The statutory amendment that eliminated all time re- 
quirements (except that, where a claimant knew the 
nature of the disability and its relation to the employ- 


ment, the petition must be filed within two years after 
the date on which the claimant first had such knowledge) 
must be interpreted retroactively. Panzino v. Continental 
Can Company. Supreme Ct. A Seamer! 37 

A three-day personal vacation tacked on to the end of 
the convention the employee here was required to attend 
removes any injury occurring during the period from 
the course of the employment. Yorkin v. Volvo Dis- 
tributing Co. App. Div. 960 

While idleness, in waiting to be dismissed, may induce 
horseplay, petitioner’s conduct in riding a motorcycle 
(contrary to the wishes of its owner) off the employer’s 
premises was so far a deviation as to constitute an aban- 
donment of his employment; it is difficult to fashion a 
single test to separate compensable deviations in em- 
ployment from those not compensable—here, a combina- 
tion of factors warrants the denial of compensation. Trot- 
ter v. County of Monmouth. App. Div. eer 1047 


A person who stood in loco parentis to a deceased worker 
is not a ‘parent’ qualified for Workers’ Compensation 
death benefits within the meaning of N.J.S.A. 34:15-13(f). 
Miles v. Theobald Industries. App. Div. cw S158 


WRONGFUL DEATH 


Both the pond and the ice thereon, through which plain- 
tiff’s decedent fell and was drowned, were natural condi- 
tions and not created or maintained by defendant; con- 
sideration of the immunity granted by N.J.S.A. 2A:42A-3 
aside, there is no duty on the part of a landowner to 
protect either an adult or infant trespasses from natural 
conditions existing on the land. Odar v. Chase Manhat- 
tan Bank. App. Div. ; 320 


ZONING 


A letting of an entire building to a group of occupants 
for a fixed term did not constitute the conduct of a 
“rooming house”’ or a “‘student rooming house.’ Ewing 
Twp. v. King. Supreme Ct. 83 

A letting of an entire building to a group of occupants 
for a fixed term did not constitute the conduct of a “room- 
ing house” or a “student rooming house.” Ewing Twp. 
v. King. Supreme Ct. 83 

_The holder of a variance who has not yet fully exer- 
cised it is not completely immune from a subsequent, 
valid ordinance that, as a matter of general zoning, pro- 
hibits in the future the use for which the variance was 
granted, and the effect of a subsequent amending or- 
dinance depends on the extent to which he has gone in 
his efforts to carry such use into fruition; here, where 
respondents without good cause slept upon their rights, 
equitable principles compel an affirmance of the action 
of the planning board in denying site-plan approval. 
Dimitrov v. Carlson. App. Div. 199 

While the zoning ordinance here includes regulations 
imposing off-street parking requirements, they are ex- 
plicitly confined to premises upon which are located build- 
ings that have been erected or altered subsequent to the 
date of enactment; the building on this tract was con- 
structed long before the ordinance was passed and has 
never been altered and hence the regulation has no ap- 
_— to this land. Dresner v. Carrara. Supreme 

t. 217 


To require a developer to comply with local zoning 
regulations pertaining to land use and also to comply 
with use regulations designed to protect the State’s en- 
vironmental resources is not violative of any constitutional 
mandate. Toms River Affiliates v. Dept. of Environmental 
Protection. App. Div. +. Oe 

A municipality is not exempt from the constitutional 
standards of reasonableness in its zoning because it is 
not “developing” within Mt. Laurel. Urban League of 
New Brunswick v. Borough of Carteret. Chan. Div. 729 

Past exclusionary practices cannot shield ‘nunicipali- 
ties from an obligation to meet their fair share of re- 
gional housing needs. Urban League of New Brunswick 
v. Borough of Carteret. Chan. Div. 729 

Municipalities here, whose zoning ordinances are held 
unconstitutional under Mt. Laurel, are charged with fair- 
share allocations; they are ordered to rezone their net 
vacant acreage and take other specified steps. Urban 
League of New Brunswick v. Borough of Carteret. Chan. 
Div. 729 

Plaintiff here has so clearly borne his ultimate bur- 
den of proof of the particular suitability of the premises 
in question for the use sought—a school-bus garage 
facility—that any contrary finding by the board of ad- 
justment is arbitrary and unsustainable. Rolfe v. Bor- 
ough of Emerson. Law Div. 729 

In zoning terminology, a school-bus facility is a use 
necessarily accessory to the school buildings themselves; 
as such, it is clearly “inherently beneficial’ in the zoning 


sense. Rolfe v. Borough of Emerson. Law Div. 729 
Some Notes On Implementing Mount Laurel—An Admit- 
tedly Biased View. By Carl S. Bisgaier. 729 


134 N.J. Super. 384 (Law Div. 1975) affirmed, except 
that the opinion is overly broad to the extent that it sug- 
gests that a municipality, in the exercise of its zoning 
powers, may not under any circumstances or for any 
legitimate zoning purpose distinguish among occupants 
making the same physical use of single-family dwellings. 
Young Women’s Christian Ass’n of Summit v. Bd. of 
Adjustment of Summit. App. Div. 736 

Although the fact that the quarry here is a non-conform- 
ing use may protect it from later zoning restrictions, 
non-conforming uses are Clearly subject to reasonable 
regulations pursuant to the police power in the interest 
of the public health, welfare and safety, including those 
designed for the preservation of the environment and the 
protection of ecological values. Dock Watch Hollow 
Quarry Pit, Inc. v. Twp. of Warren. App. Div. 762 

A disinclination by this small, residential, 94% de- 
veloped municipality to accept the sizeable population in- 
crease necessarily attendant upon the erection of 186 gar- 
den-apartment units cannot be regarded as arbitrary or 
capricious, nor is there anything to the contrary in Mt. 
Laurel. Nigito v. Borough of Closter. App. Div. 777 

If, as here, a municipal authority has been induced to 
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grant relief in connection with the zoning ordinance hy 
fraud, it or the municipal government may institute an 
action to rescind the relief so granted and to enjoin what 
is actually a violation of the zoning ordinance and plan; 
there is no merit in defendants’ contention that the action 
here may not be maintained merely because it is entitled 
as a prerogative writ action. Zoning Bd. of imueiae 
of Green Brook v. Datchko. App. Div. 

The use of the premises here as a group home for handi- 
capped children does not violate the restrictive covenants 
of record, nor does it contravene the neighborhood scheme 
of residential living; to the contrary, it is clearly within 
the use contemplated by the term ‘dwelling house.” Ber- 
ger v. State of New Jersey. Supreme Ct. . “J 889 

The State, acting reasonably here in using the premises 
as a group home for handicapped children, is immune 
from the borough’s zoning provisions restricting single- 
family dwellings to persons related by blood, marriage, 
or adoption; moreover, without resort to the protective 
legislation concerning group homes, that portion of the 
ordinance imposing an unduly restrictive definition of the 
concept of ‘family’? must fall. Berger v. State of New 
Jersey. Supreme Ct........ 889 

A satisfactory resolution of the problem of enacting 
ordinances that will both withstand judicial ‘due process” 
scrutiny, and exclude uses that may impair the environ- 
ment, would result if local governments were to restrict 
single-family dwellings to a reasonable number of per- 
sons who constitute a bona fide single housekeeping 
unit. Berger v. State of New Jersey. Supreme Ct. .. 889 

The zoning ordinances here, which create a district in 
which one of the permitted uses is a mobile-home park 
for the exclusive use of the elderly, clearly promote the 
general welfare and, hence, fall well within the purview 
of the zoning enabling act. The Taxpayers Ass’n of Wey- 
mouth Twp. Inc. v. Weymouth Twp. Supreme Ct. 905 

In zoning for planned housing developments for the 
elderly, the township did not violate constitutional prin- 
ciples of equal protection. The Taxpayers Ass’n of Wey- 
mouth Twp. v. Weymouth Twp. Supreme Ct. .. 905 

The recommendation by the Public Advocate that zon- 
ing for planned housing developments for the elderly be 
permitted only as part of a comprehensive municipal 
plan for a balanced housing stock presents a reasonable 
mechanism for averting the potentially exclusionary ef- 
fects of such zoning; however, it cannot be said here 
that plaintiffs have established a prima facie case of 
exclusionary zoning that would shift the burden to the 
municipality to justify its land-use regulations. The Tax- 
payers Ass’n of Weymouth Twp., Inc. v. Weymouth Twp. 
Supreme Ct. 905 

Ordinances that regulate use by regulating identified 
users are not inherently objectionable; zoning for senior- 
citizens’ housing clearly involves special-use qualities 
and characteristics that justify the conclusion that uses 
based on this classification are cognizable within the 
municipal zoning power. The Taxpayers Ass’n of Wey- 
mouth Twp., Inc. v. Weymouth Twp. Supreme Ct. . 905 


It is obvious that age restrictions are both rationally 
related to the concept of planned housing for the elderly 
and essential to the success of such developments; the 
ordinance here is a proper exercise of the zoning power 
and does not offend the requirements of substantive due 
process and equal protection of the law. Shepard v. 
Woodland Twp. Comm. Supreme Ct. Dis tetien 912 

While zoning for planned housing developments for the 
elderly clearly serves a salutory and legitimate non- 
exclusionary purpose, it will not be tolerated in cases 
where it contributes to an overall pattern of improper 
exclusion by the municipality in violation of the precepts 
of Mt. Laurel. Shepard v. Woodland Twp. Comm. Su- 
preme Ct. 912 


Street facilities are a planning problem and, therefore, 
the zoning board here had no jurisdiction to grant a vari- 
ance from the requirements of the subdivision ordinances; 
this case is illustrative of one of the problems that led 
to the recent passage of the Municipal Land Use Law, 
under which applicants for subdivision approval are no 
longer required to seek variances from more than one 
municipal agency. Holjes v. The Planning Bd. of the 
Twp. of Alexandria. Law Div. ... 917 

The process of effecting a change in zoning is legislative 
in nature and, under the express grant of immunity set 
forth in N.J.S.A. 59:3-2(b), defendants here cannot be 
held liable by their failure to act upon plaintiffs’ applica- 
tion for a change in the zoning law for any damages that 
plaintiffs allege to have sustained. Girard v. Alvarez. 
App. Div. 1023 

The right of an objector to representation by counsel 
under N.J.S.A. 40:55-44 carries with it the right to a 
reasonable time to engage counsel; although error was 
committed here, it was harmless, since substantial jus- 
tice was done. Woodland Civic Ass’n v. Brick Homes, 
Inc.,, Law Div. ....: : 1073 

The Zoning Board of Adjustment could reasonably, con- 
clude here that substantial differences existed between 
the two applications, three years apart, for a use vari- 
ance, and it was not barred from granting the second 
by the doctrine of either res judicata or collateral es- 
toppel. Woodland Civic Ass’n v. Brick Homes, Inc. Law 
Div. 1073 

Plaintiffs (developers and municipal housing authority) 
have no absolute right to construct a project of any size 
or shape in a district selected by them merely on the 
thesis that housing for senior citizens promotes the pub- 
lic welfare; taking into consideration the presumption of 
validity of the action of the local board of adjustment and 
its primary responsibility to maintain the integrity of the 
zoning scheme, its determination that plaintiffs failed to 
establish compliance with the negative criteria of N.J. 
S.A. 40:55-39 is reasonably justified by the record, and 
its denial of the variance was not so arbitrary or capri- 
cious as to warrant judicial intervention. Leon N. Weiner 
& Assocs., Inc. v. The Glassboro Bd. of Adjustment. App. 
Div. wee LE 
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